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901 Filed Oct 23 1947 Harry M. Hull, Clerk 

IN THE DISTRICT COURT OF THE 
UNITED STATES FOR THE 
DISTRICT OF COLUMBIA 
DONALD S. LOWENSTEIN, and 
FLORENCE LOWENSTEIN 
9 Sycamore Avenue 
Takoma Park, Maryland 

Plaintiffs 

vs. 

ABE M. DRAISNER 
1404 L Street, N. W. 

Washington, D. C. 

Defendant 

CIVIL ACTION #4301-’47 
Complaint 

(Damages—Breach of Fiduciary Relationship) 

1. This is an action to recover the sum of $25,000 
by the plaintiffs from the defendant, exclusive of in¬ 
terest and costs. 

2. Some time prior to February 28, 1946, plaintiffs 
engaged defendant to secure for them a business in the 
District of Columbia or nearby vicinity. On or about 
February 28, 1946, plaintiffs as a result of representations 
of the defendant entered into a contract with Ernest Bot- 
winik and Gladys N. Botwinik for the purchase and sale 
of a retail merchandise business, located in the District 
of Columbia, at 409 18th St, N. E., for the total price 
of $13,500, to be paid $5,000 in cash and the balance to be 
secured by a first deed of trust payable at the rate of 
$225 per month with interest. The purchase and sale 
was negotiated by the defendant, Draisner, who acted in 
the negotiation as agent and broker for both parties. 



3. The plaintiffs did not have $5,000 in cash with 
which to make snch down payment and so advised die 
defendant. The defendant in order to make the sale 
arranged for the plaintiffs to borrow $3,000 with which 
to make the down payment, and secured the repayment 
of said $3,000 by a second deed of trust upon the afore¬ 
said business. In both deeds of trust the defendant was 
named as trustee. 

4. The $3,000 loaned to the plaintiffs was purportedly 
loaned by one Sylvia Light, but in truth and fact the 
said Sylvia Light was merely a nominal or “straw” 
party for the defendant, Draisner, who in actuality loaned 
the money himself. These facts were at the time un¬ 
known to the plaintiffs. 

902 5. Thereafter the business developed undue ex¬ 

penses, and the plaintiffs ran into hardship in meet¬ 
ing their obligations. Plaintiffs discussed their financial 
difficulties with the defendant who advised them that the 
Botwiniks were willing to permit the defendant to oper¬ 
ate the business as trustee for the benefit of all inter¬ 
ested parties, and that he would put the business on- a 
sound financial basis, increase the stock in trade, install 
experienced, competent help and otherwise improve the 
business. During this period of time the Botwiniks were 
willing to forego payments on the trust which were due 
to begin June 1, 1946, to September 1,1946, during which 
period of time such payments as eould be made upon the 
two trusts would be made. 

6. In reliance upon the representations of the defend¬ 
ant, the plaintiffs on or about June 21, 1946, transferred 
to the defendant-as trustee the aforesaid business to be 
operated by him for the benefit of the plaintiffs and of 
the parties secured by the chattel trusts upon the said 
business. In truth and in fact the Botwiniks had never 
authorized the defendant, Draisner, or the plaintiffs to 
withhold payment of any obligations due upon their trust 
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or to enter into any such arrangement as suggested by 
the defendant, Draisner. 

7. The defendant, Draisner, in accordance with the 
trust agreement entered into possession of the business 
and thereupon proceeded to mismanage the business by 
putting in charge thereof inexperienced help, persons of 
very m in or age, to sell the merchandise in bulk, and to 
otherwise mismanage, mishandle and destroy the busi¬ 
ness. 

8. At the time that the defendant had himself nomi¬ 
nated as trustee in the various trust agreements, he knew 
or should have known that as a party in interest he was 
not capable of exercising the duties of a trustee but 
nevertheless and in disregard of his obligations to the 
plaintiffs, he did accept such position. As a consequence 
of the defendant, Draisner’s, wrongful actions as trustee 
and his mismanagement of the business entrusted to him, 
an action was field in this Court by the Botwiniks against 
plaintiffs, the defendant, and certain other persons 
wherein because of the defendant’s action they sought a 
judicial foreclosure of their chattel deed of trust A 
foreclosure was granted to the Botwiniks and eventually 
a deficiency judgment was rendered against plaintiffs here¬ 
in in the sum of $5,639.05 with interest from October 

903 11, 1946. In addition to having the aforesaid judg¬ 

ment rendered against them, plaintiffs have lost the 
$2,000 cash investment that they made in the business, have 
many outstanding debts of the business, plus having out¬ 
standing against them the note signed by them in the 
sum of $3,000 payable to the order of Sylvia Light which 
has not been paid. In addition to the aforesaid results, 
plaintiffs’ credit has been irreparably damaged and their 
standing in the community as substantial citizens de¬ 
stroyed. Because of the defendant’s actions as aforesaid, 
plaintiffs have been damaged in the sum of $25,000. 



WHEREFORE the premises considered, the 
demand judgment against the defendant in the sum of 
$25,000 besides costs. 

/s/ Arthur L. Willcher 
Arthur L. Willcher 
/s/ Harry W. Goldberg 
Harry W. Goldberg 
Attorneys for Plaintiffs 
Investment Building 
Washington, D. C. 


904 Filed Nov 25 1947 Harry M. Hull, Clerk 
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Answer of the Defendant and Cowriter claim 

The answer of the defendant to the plaintiffs’ com¬ 
plaint states: 


1. He admits the jurisdiction of the Court 


First Defense 


2. He is willing to admit paragraph two, but 
that the complaint fails to state a cause of action. 

Second Defense 

' • ' • * l;.- ■ ’'i&ki'fz 

3.. He is willing to admit paragraph three 
answering he says that the three thousand dollars advan 
was secured as follows: $1,350.00 which he received as 
ferred commission due from the Sellers 
and $1,650.00 in cash which he pers< 
such sums totaled $3,000.00. At the 
tiffs knew of the manner of this adv 
defendant was the party making such 
plaintiffs so admitted as much 
Civil Action 35666 entitled 
wherein the said plaintiffs. 
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by the sixth paragraph thereof admitted paragraph six 
of the complaint filed therein wherein such allegations 
herein contained were admitted by the plaintiffs. 

4. This defendant answers paragraph four of the 
complaint, by the allegations herein contained in para¬ 
graph three above, and he expressly denies that such 
facts were unknown to the plaintiffs, but by their answer 
filed in the above civil action 35666 they expressly ad¬ 
mitted such knowledge. By reason of such knowledge the 
plaintiffs herein are not entitled to recover. 

Third Defense 

5. This defendant admits paragraph five of the com¬ 
plaint and refers to his answer along the same lines 
thereof as filed in said Civil Action 35666 which defense 
has never been adjudicated by this Court, and further 
answering the plaintiffs in such arrangements were repre¬ 
sented by competent counsel, who participated in the 

preparation of the arrangements and was in full 
905 possession of all of the facts as fully as the de¬ 
fendant, and to which no objection was made. By 
reason of such knowledge, and due to the fact that the 
plaintiffs themselves had caused the business to become 
financially involved through no fault of the defendant, and 
for which the plaintiffs were fully responsible, this de¬ 
fendant denies any liability. 

Fourth Def ense 

6. This defendant admits that the plaintiffs transferred 
said business, in a last desperate hope that the defendant 
might salvage the same for them, in accordance with the 
trust agreement dated June 21st, 1946, a copy of which is 
attached hereto, and to which reference is hereby made 
and which is marked Defendant’s Exhibit No. 1. By the 
terms thereof it was agreed that this defendant was not 
to be liable for any accident, mistake or error in judgment 


made by him in good faith. This defendant says that at 
all times he acted in perfect good faith, with the sole 
view of aiding the plaintiffs and without any personal 
benefit except that of attempting to make is second trust 
of $3,000.00 valuable instead of valueless, and any loss 
sustained was no fault of his, and by reason thereof he 
denies liability. 

Fifth Defense 

7. This defendant admits he went into possession but 
denies all of the other allegations of this paragraph, and 
further says that actually when a receiver was appointed 
the business owed less than when he went into possession, 
and at all time he acted in perfect good faith.. 

8. This defendant denies paragraph eight, but says 
that at all times he informed the plaintiffs of his capacity 
as trustee, owner and holder of the $3,000. second trust 
obligation and his capacity as trustee for the operation 
of the business all of which was with the knowledge and 
consent of the plaintiffs and their attorney who then rep¬ 
resented them and they were fully and adequately repre¬ 
sented at all times. Any loss sustained by the plaintiffs 
is as a result of their own negligence and conduct, with¬ 
out any contribution of this defendant. 

Wherefore the defendant prays the complaint be dis¬ 
missed. 

Counterclaim. 

The defendant states by way of counterclaim, that the 
plaintiffs are indebted to him in sum of $3,000.00 on the 
aforesaid second chattel deed of trust note dated March 
18th, 1946 executed by the plaintiffs to the order of Sylvia 
Light, which the plaintiffs knew and were advised 
906 was the property of this defendant, and which was 
endorsed by the payee thereof to him and he is now 
the holder and owner thereof; that the plaintiffs have 
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not paid any sums whatever thereon, and the defendant 
demands judgment against the plaintiffs for the sum of 
$3,000.00 with interest at 6% per annum from March 18th, 
1946 plus a reasonable attorney’s fee as provided by the 
chattel deed of trust which was executed simultaneously 
therewith and secures said note, and the note and said 
chattel deed of trust each referring to each other and are 
part of the same transaction and therefore considered as 
one instrument, besides costs. 

/s/ Herman Miller 
Herman Miller 
Attorney for Defendant 
800 H Street N. W. 

907 Filed Nov 25 1947 Harry M. Hull, Clerk 

Defmdcvnt’s Exhibit # 1 
TBTJST AGREEMENT 

This agreement, made in duplicate this 21st day of June, 
1946, by and between Donald S. Lowenstein, of Washing¬ 
ton, D. C., hereinafter called trustor, and Abe M. Draisner, 
of Washington, D. C., hereinafter called trustee, witness- 
eth as follows: 

In consideration of the sum of One Dollar ($1.00), and 
other valuable considerations, to the trustor paid, the re¬ 
ceipt and sufficiency of which are hereby acknowledged, 
the trustor hereby gives, grants, bargains and sells, and 
by these presents does convey unto the trustee, delicatessen 
and restaurant business, located at 409 18th Street, N. E., 
in Washington, D. C., and trading as “Ernie’s”, together 
with all equipment, fixtures, stock, supplies and right and 
privileges now enjoyed by the trustor, a description and 
inventory of which business is hereto annexed and marked 
Schedule A and made a part hereof. 







. 
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The trustor, to further evidence said transfer and con¬ 
veyance has executed and delivered to the trustee a sepa¬ 
rate instrument of transfer and conveyance for the afore¬ 
said business. 


To have and to hold the said property, with all privi¬ 
leges belonging thereto, to the trustee, his successors and 
heirs, for his use, but in trust nevertheless, as follows: 


The trustee shall have authority to operate the said 
business through such agent or agents as he may select 
and shall be fully authorized to initiate sales policies and 
make stock purchases and operate the business generally 
in such fashion as he may deem in the best interests of 
the trustor and of the parties secured by chattel trusts 
upon the said business. The trustee shall be acountable 
for his actions to the trustor, but shall not be held for any 
loss by reason of any accident, mistake or error of judg¬ 
ment made by him in good faith in the execution of this 
trust. 


908 The trustee or trustor shall and does hereby have 
full power at such time as he shall deem most favor¬ 
able, to advertise for and to solicit a purchaser for the said 
business and to sell the same. Provided, however, that no 
sale shall be made until the terms thereof and the price 
shall have been submitted to the trustor and approved by 
him in writing. 


The trustee shall maintain an accurate accounting sys¬ 
tem, to which the trustor shall have access at reasonable 
times either personally or through his attorney, for the 
purpose of ascertaining the manner and success with which 
the trustee shall operate the said business, and all pur¬ 
chases, income, expense of operation and otherwise shall 
be clearly set forth. 


■■ 

.rNgj 


It is hereby agreed that in the event of a sale of the 
said business at such time as the same may be made in 
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the best interests of the trustor, the proceeds of such sale 
shall be applied; (1) First to the costs and expenses of 
such sale, provided however, that no broker’s commission 
shall be deducted from the total sale price; (2) Second to 
the payment of all advances which may be made by the 
trustee in the operation of the business; (3) In the event 
that the sale price for the said business shall be in excess 
of the total of all notes secured by first and second chattel 
deeds of trust and the purchaser shall assume such deeds 
of trust, then and in that event all cash and notes remain¬ 
ing after the payment of (1) and (2) shall be paid over 
to the trustor, and the obligations of all parties here¬ 
under shall terminate. 

In witness whereof, the trustor and trustee have affixed 
their hands and seals this 21st day of June, 1946, A. D. 

/s/ Donald S. Lowenstein 
/s/ Florence Lowenstein 
/s/ Abe M. Draisner 

WITNESSES: 

/s/ Harry W. Goldberg 
/s/ Morris Cohen 

909 Filed Dec 5 1947 Harry M. Hull, Clerk 

Reply to Counter-Claim 
First Defense 

Plaintiffs deny that they are indebted to the defendant, 
in the sum of $3,000, on a certain chattel deed of trust 
note, but admit that they signed and executed a note to 
the order of one Sylvia Light. Plaintiffs further deny 
* that they knew or were advised that the said note was 
the property of the defendant until they were informed 
of such fact by virtue of the pleadings in Civil Action 
35666. Plaintiffs are without sufficient information to 



Plaintiffs aver that by reason of the fraudulent 
sentations of the defendant as to the value of the 
ness, for which the note set forth in the countern 
was given in part payment, and of the further fraud 
representations of the defendant that he would be 
to procure from third persons certain loans to be 
upon the purchase of said business, they did 
the aforesaid business and execute the aforesaid note, 
aforesaid representations were false and fraudulent, 
known to be such by the defendant when he made 
and by reason of such fraudulent representations the 
plaintiffs purchased the business at a great 
910 cial loss to themselves and at a price of more 
$5,000 over its actual and true value. The pro< 
ment of the execution of the aforesaid note was by 
and the note was executed without consideration. 


Third Defense 


form a belief as to whether the said Sylvia Light 
endorsed the aforesaid note to the defendant; that 
the proceedings in Civil Action 35666, they believe 
therefore aver that the said Sylvia Light was merely 
straw party for the defendant herein and that in 
and fact the defendant was always the actual owner of 
the aforesaid note. Plaintiffs admit that they have 
paid any sums upon the aforesaid note. Plaintiffs 
that they have been advised that the other allegations 
the counter-claim are legal conclusions, and they are 
qualified to answer said allegations. 


Second Defense 


Defendant, in procuring the purchase by the 
of the said business occupied a position of trust 
fidence with the plaintiffs, who relied upon him foi 
exercise of the highest degree of honesty, good faith 
diligence. The defendant knew that the 




such trust and confidence in him but did nevertheless, while 
exercising such a position, practice towards the plain¬ 
tiffs a course of fraud and treachery with respect to the 
business purchased by them, all as more fully set forth 
in the complaint filed herein and made and prayed to be 
read as a part of this defense, that as a result thereof 
the entire business was lost, the value of which greatly 
exceeded the amount of the note made the basis of the 
counter-claim. By reason of the defendant’s actions in 
causing the loss to the plaintiffs of the aforesaid busi¬ 
ness, he is in equity barred from presenting any claim 
upon the note which was secured by the assets lost as the 
result of his actions. 

/s/ Arthur L. Willcher 

Arthur L. Willcher, and 
Harry W. Goldberg 
Attorneys for plaintiffs 
Investment Building 
Washington, D. C. 

• • • • 

911 Filed Feb 4 1949 Harry M. Hull, Clerk 

Pretrial Proceedings 

STATEMENT OF NATURE OF CASE: 

Action against agent for breach of fiduciary relation¬ 
ship. 

Plaintiffs claim that they engaged defendant as a broker 
to arrange for the purchase of a business for them. At 
the instance of the defendant the plaintiff thereafter pur¬ 
chased a retail merchandise business from one. Earnest 
Botwinik and Gladys Botwinik. Plaintiffs claim that they 
were induced to enter into the contract as a result of 
the following misrepresentations made to them by the 
defendant:— 
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1. That the business was profitable and netted a profit 
each week whereas in fact it was being operated at a loss. 

2. That defendant misrepresented the amount of busi¬ 
ness being done. 

Plaintiffs further claim that defendant procured for 
them a loan of $3,000.00 to assist them in paying the pur¬ 
chase price and represented that the loan was being made 
by one, Sylvia Light, whereas in fact Sylvia Light was 
only a nominal party and the loan was actually made by 
defendant, without knowledge of the plaintiffs. 

Plaintiffs further claim that subsequently the defendant 
induced the plaintiffs to convey the business to him on the 
representation that the defendant would administer the 
trust for all interested parties and that the holders of 
the first deed of trust had consented to such an arrange¬ 
ment whereas in fact they had not so consented. Shortly 

thereafter the first deed of trust was foreclosed. 

> 

Plaintiffs claim the following damages: 

L The amount of their investment in the business which 
became a total loss and which amounted to $2,000.00. 

2. The amount of the deficiency judgment secured 
against plaintiffs was $5,639.05 with interest from Oct 11, 
1946. This resulted from foreclosure of the first deed of 
trust 

3. The amount of the second trust note which is now 
outstanding being $3,000.00, with interest. 

4. Plaintiffs also claim damages for loss of credit. The 
Pretrial Court doubts the right of recovery of this item. 

Defendant claims that he was an agent for the seller 
and not an agent for the plaintiffs in this transaction. 

912 Defendant admits that he represented that the 
business was a good, going business and claims that 
the representation was true. 


Defendant denies that he misrepresented the amount of 
business. 

Defendant admits that the loan of $3,000.00 was made 
by him but claims that the plaintiffs knew that this was 
a fact 

Defendant further claims that the first deed of trust 
was foreclosed because of mismanagement This was ad¬ 
mitted in C. A. 35666 in this Court by the plaintiff. 

Defendant denies that he made any representation that 
the holder of the first deed of trust had consented that 
he act as trustee, but that holder of the deed of trust had 
agreed to forbear from foreclosing for the time being. 
The instrument appointing defendant as trustee absolved 
him from errors of judgment and claims that he per¬ 
formed the trust diligently, and in good faith and that 
the debts of the business were decreased. 

Defendant counterclaims for $3,000.00 for money loaned. 

Defendant claims that everything done by him was with 
full knowledge of the plaintiffs. 

STIPULATIONS: By agreement of counsel for the 
respective parties, present in Court, it is ordered that 
the subsequent course of this action shall be governed by 
the following stipulations unless modified by the Court 
to prevent manifest injustice: 

It is stipulated that the records in the case of Earnest 
Botwinik against Donald S. Lowenstein, C. A. 35666 in 
this Court and the pleadings and all papers therein may 
be admitted in evidence without formal proof subject to 
objections as to relevancy and competency. 

It is stipulated that the papers which are being marked 
may be admitted in evidence without formal proof subject 
to objections as to relevancy and competency. 

Plaintiffs deny liability on the counterclaim. 




- — 
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Plaintiffs further claim that defendant is not entitled 
to recover on the counterclaim because his wrongful ac¬ 
tion destroyed the security for the note. 

\ 

/s/ Alexander Holtzoff 

Pretrial Justice 

Dated Feb. 2,1949. 

REMARKS of Pretrial Justice for consideration of 
Trial Justice: 

913 Filed Jan 30 1950 Harry M. Hull, Clerk 

Plaintiff's Instruction No. 1 

You are advised as a matter of law that the relation 
of the defendant to the plaintiffs was that of trustee and 
beneficiaries, a fiduciary relationship. Many forms of 
conduct permissible in a workaday world for those acting 
at arm’s length are forbidden to those bound by fiduciary 
ties. A trustee is held to something stricter than the 
morals of the market place. Not honesty alone but the 
punctilio of an honor the most sensitive is then the stand- 
ardard of behavior. 

Meinhard vs. Salmon, 249 N. Y. 458 J. Cardozo 
Gr in substance HAS 

914 Plaintiff's Instruction No. 2 

You are instructed as a matter of law that if you 
find by a fair preponderance of the evidence that the 
defendant Draisner did not have the consent of the witness 
Botiwinik to act as trustee in the operation of the busi¬ 
ness, or that the defendant Draisner or his agents, will¬ 
fully or in bad faith, mismanaged the operation of the 
business in such manner that the witness Botwinik was 
caused to foreclose under his chattel deed of trust and 
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such sum, and since no actual damage has been show to 
have been suffered by them on account of this representa¬ 
tion, if you so find such a representation was made, on 
this issue you are to find for the defendant. 

Granted _ Denied HAS Modified_ 

No. 4: You are instructed that if you find from the 
evidence in this case that at the time the trust agreement 
was executed, that the plaintiffs were represented by coun¬ 
sel of their own choosing, then you are instructed that 
they were dealing with the defendant as with any ordinary 
party to a contract, the fact that the defendant was called 
a trustee, did not create a true relationship of trustee and 
trustor, since the plaintiffs did not rely upon the defend¬ 
ant in the execution of such an agreement. 

Granted.Denied HAS Modified_ 

No. 5: You are instructed as a matter of law that since 
it is conceded that the trust instrument was drafted and 
prepared by Harry Goldberg who was acting, at the time, 
as attorney for the plaintiffs, the construction to be 
919 placed upon this document is to be more favorable 
in favor of the defendant, and construed more 
strongly against the plaintiffs, for the law is that in con¬ 
struction of all written papers, the same is to be con¬ 
strued most strongly against the party preparing the same 
as he had it within his power to select the language. 
Granted _ Denied HAS Modified _ 

No. 6: You are instructed as a matter of law that you 
are not to consider any questions or issues regarding any 
alleged misrepresentation either of the amount of busi¬ 
ness to be done, nor whether the income of the store would 
carry the payments, because the evidence of the plaintiffs 
shows that the plaintiffs never relied upon these repre¬ 
sentations even if they were made. 

Granted Gr in sub. HAS Denied.Modified_ 
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No. 7: You are instructed further that if you find from 
the evidence that the defendant’s agent made sales of the 
merchandise in bulk lots that this fact alone is not suffi¬ 
cient to establish any depletion of the store which was 
beyond the contemplation of the parties. In order for 
you to conclude that the defendant acted improperly you 
must find that the defendant, and his agent acted in bad 
faith, as distinguished from an error in judgment. 

No 

In considering the question whether the defendant acted 
in bad faith you are to consider the intent of the defend¬ 
ant and his agent, what benefits they would derive from 
their actions, the surrounding conditions which existed, 
the purposes for which the defendant was operating the 
business, and if you find from the evidence in considering 
these matters, that the defendant acted in good faith, even 
though from an error in judgment, then your verdict must 
be for the defendant. 

Gr. 

Granted HAS Denied —. Modified _ 

No. 8: You are instructed that in considering the is¬ 
sues in this case you may consider the actions of the plain¬ 
tiff and of their attorney Harry W. Goldberg in connec¬ 
tion with the answer made by them in the Botwinik case, 
in which both the plaintiffs and the defendants were par¬ 
ties, and if you believe from the evidence that both they 
and their attorney were in full knowledge of all of the 
facts and matters alleged in that case, and no claim was 
then made by the plaintiffs against the defendant, which 
the plaintiffs could have done by law in the form of a 
cross claim against the defendant in this case, and did 
not make such claim, you are at liberty to come to 
920 the conclusion that this action was not brought by 
the plaintiffs in good faith, and if you come to such 
a conclusion, then your verdict must be for the defendant. 









Granted . Denied . Modified HAS. 

No. 9: You are instructed that if you believe from the 
evidence in this case that the plaintiffs in this case re¬ 
tained Harry W. Goldberg as their attorney in the Bot- 
winik case to represent them, and the same Goldberg filed 
an answer in their behalf, that the plaintiffs in this case 
are bound by such answer therein made, and if you be¬ 
lieve from the evidence that such answer admitted that 
the defendant in this case acted in good faith, then you 
are instructed that the plaintiffs may not now reverse 
their position and claim bad faith, and in such event your 
verdict must be for the defendant. 

Granted . Denied HAS Modified . 

No. 10: You are instructed in considering the question 
of the good faith of the defendant, you have a right to 
take into account the position of the plaintiffs in this case 
taken by them and their attorney in the Botwinik case, 
and if you believe from the evidence that after having the 
complaint in that case the plaintiffs and their attorney did 
not charge the defendant at that time with bad faith, and 
if you believe further that they admitted the defendant 
acted in good faith, then your verdict must be for the 
defendant in this case. 

Granted _ Denied HAS Modified . 

No. 11: You are instructed that in considering the ques¬ 
tion of whether the defendant acted improperly in the con¬ 
duct of the business, after he, through his agent, went 
into possession, that you are not to consider the issue of 
the controversy between the Receiver and the defendant 
as to the correctness of the accounting between them, as 
this has no relevency as to whether the defendant acted 
properly in the conduct of the business. 

Granted _ Denied HAS Modified - 












No. 12: You are instructed further that in considering 
the evidence given by witnesses you may take into ac¬ 
count the interest they have in the outcome of this case 
because if you should find any interest does have any 
such interest, the probability of the manner of the giving 
their evidence the colorability might be influenced by such 
interest. 

Granted . Denied HAS Modified _ 

921 No. 13: In considering the items of stock sold 

by the defendant through his agent, you may and 
are to consider their saleability, whether the same was 
old merchandise and difficult to sell, whether this store 
could properly sell such items or some of them, and 
whether the price at which they were sold by the defend¬ 
ant was unreasonable or amounted to confiscation. You 
may also consider what benefit the defendant derived from 
such a sale, and what greater interest he received. 

Gr.HSA 

Granted_Denied.Modified__ 

No. 14: You are instructed that if you find that the 
defendant acted in bad faith, and the sale made by him 
and his agent of the merchandise in bulk amounted to bad 
faith, then you are instructed that the plaintiffs would be 
entitled only to the value of the store at the time the de¬ 
fendant took possession, and for no other amount. In de¬ 
termining the value of the store at the time the defendant 
came into possession you are to consider the question 
whether the business was better or worse, what merchan¬ 
dise was sold from the store by the plaintiffs, and what 
stock they purchased for replacement, what fixtures they 
took therefrom, the condition of the trusts therein as to 
whether they were current or in arrears, and whether the 
rent was in arrears, and generally what the store would 
sell for to a ready buyer which desired but was not re¬ 
quired to buy, from a seller who was willing but not re- 
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quired to sell, and such would be the amount of the plain¬ 
tiffs ’ damages. You are not to take into consideration 
what liens were originally placed on the store at the time 
of the consumation of the contract as such liens could 
not determine the fair value at a later date. 

Granted - Denied HAS Modified _ 

, No. 15: You are instructed that if you find that the 
plaintiffs have not shown to you, by evidence in this case 
the fair value of the store at the time the same was 
turned over to the defendant, then in such event you must 
find for the defendant because you may not guess or specu¬ 
late as to the value of the store. 

Granted.Denied HAS Modified. 

922 No. 16: You are instructed as a matter of law 
that the fact that a trustee named under a deed of 
trust is also the actual owner of the note secured thereby, 
that fact alone does not invalidate or affect either the deed 
of trust nor the note; in such a case the law does not per¬ 
mit a foreclosure sale of the deed of trust by such a trustee 
acting pursuant to the power of sale, but such trustee and 
note holder would have the right to have the Court sub¬ 
stitute trustees or request the Court to hold the fore¬ 
closure sale, in which event both the deed of trust and 
the note would continue in full force and effect and bind¬ 
ing upon the parties; it is the attempt to foreclose by 
such a trustee which the law prevents, not the validity 
of the deed of trust nor the note itself. 

Gr in siibs. HAS 

Granted_Denied.Modified HAS 

No. 17: You are instructed as a matter of law that the 
use of straw parties in the District of Columbia is not un¬ 
usual; that there is nothing unlawful nor illegal about 
this practice if not for the purpose of fraud or some other 
- ulterior purpose. You are instructed in this case that if 






23 


you believe from the evidence that the defendant Draisner 
told the plaintiffs he was lending the money, or if you 
believe from the evidence that even if he didn’t tell the 
plaintiffs that he was lending the money, that if his pur¬ 
pose was not an ulterior, one or for the purpose of fraud, 
then whether he did or did not disclose this fact is im¬ 
material, and in such case on this issue your verdict 
must be for the defendant. 

Gr as mod HAS 

Granted.Denied.Modified. 

No. 18: You are instructed that if you find from the 
evidence in this case that the defendant failed to disclose 
to the plaintiffs that he was the actual person who was 
lending the $3,000.00, regardless of the motive of the de¬ 
fendant, unless such failure to disclose, or his representa¬ 
tion that someone else was actually loaning the money, re¬ 
sulted in some damage to the plaintiff and that they relied 
upon such statements, there can be no recovery on this 
statement and in such case your verdict must be for the 
defendant 

Granted.Denied HAS Modified. 

No. 19: You are instructed that neither sympathy, 
passion nor prejudice have any part in this case because 
sympathy, passion and prejudice is not evidence. You 
are to judge the case solely upon the evidence and 
923 are not to be guided by any consideration as to the 
wealth or other financial condition of either party, 
nor as to their experience or lack of it, nor their maturity 
or immaturity. You are not to consider as evidence in 
this case the fact that the plaintiffs may or may not have 
invested all of their savings in the purchase of the store, 
nor the fact of the loss thereof might leave them financially 
distressed as none of these considerations have any part 
in this case. 







Granted- Denied .Modified HAS. 

No. 20: You are instructed as a matter of law that 
any trustee in the exercise of his duties as such is required 
to act diligently, and of course without fraud; he is not 
responsible for errors in judgment in dealing with the 
trust property unless his action is reckless or negligent 
and beyond all reasonableness; he is not required to 
pledge his personal liability in the conduct of the trust 
estate, and his failure to do so is not a breach of his trust. 
Duty to disclose. 

Granted..Denied_ Modified HAS. 

No. 21: You are instructed as a matter of law that 
ordinarily when a trustee and cestui que trust relation¬ 
ship exists, the trustee owes the highest duty of honesty 
and fidelity to his beneficiary, but in this case where the 
trustee is known to have an adverse interest, and at the 
time of the creation of the relationship, the beneficiary 
engages counsel to represent himself and to protect his 
interest, the beneficiary does not have the right to rely 
upon such trustee in the same degree as when no adverse 
interest exists and the beneficiary does not engage coun¬ 
sel to protect his interest as agent the trustee. The fact 
that the beneficiary knows the adverse interest of the 
trustee and the fact that he engages counsel to represent 
him in his dealing with the trustee itself shows that the 
beneficiary does not place as much confidence and reliance 
upon the trustee as would ordinarily be placed without 
such adverse interest and retaining counsel. 

Discuss subject matter of this prayer 
Granted_Denied HAS Modified-- 
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Filed Jan 25 1950 Harry M. Hull, Clerk 
Verdict and Judgment 


This cause having come on for hearing on the 17th day 
of Jarmory, 19 50, before the Court and a jury of good 
and lawful persons of this distrist, to wit: 


Fenton S. Ridgeway Jr. 
Marjorie E. Tidwdl 
Spencer L. Reed 
James A. McNally 
Joseph C. Watson 
Samuel J. Keene 


Edward H. Greene 
Helen 0. Pederson 
John F. Regan 
Nannie W. Payne 
Aubrey M. Taylor 
Lawrence S. Edmunds 


who, after having been duly sworn to well and truly try 
the issues between Donald S. Lowenstem and Florence 
Lowenstein, plaintiffs and Abe M. Draisner, defendant, 
and after this cause is heard and given to the jury in 
charge, they upon their oath say this 25th day of January, 
19 50, that they find the issues aforesaid in favor of the 
plaintiffs and that the money payable to them by the de¬ 
fendant by reason of the premises is the sum of Fifty Six 
Hundred Thirty Nine 5/100 Dollars (5639.05) with in¬ 
terest from October 11, 1946 and they further find for the 
plaintiffs on the defendant's counter claim. 

Wherefore, it is adjudged that said plaintiffs recover 
of the said defendant the sum of Fifty Six Hundred Thir¬ 
ty-nine 5/100 Dollars with Interest from October 11,1946 , 
together with costs. 

Harry M. Hull, Clerk. 

By /s/ George A. Watts, 

Deputy Clerk. 


By direction of 

Judge Schweinhaut. 



26 


929 Filed May 29 1950 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 29th day of May, 19 50, that 
Abe M. Draisner hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 12th day of May, 
1950 in favor of Donald S. Lowenstein and Florence Low- 
enstein against said A. M. Draisner. 

/s/ Herman Miller 

Attorney for Defendant 
A. M. Draisner 
800 H St N. W. 

• • • • 

25 Donald 8. Lowenstein 
a plaintiff, * • • testified • • • 

Direct Examination 

• • • • 

26 Q Mr. Lowenstein, drawing your attention to 
the early part of 1946, did there come a time 

when you were interested in the purchase of a business 
located at 409 18th Street, Northeast? A Yes, sir. 

• • • • 

A It was a newspaper advertisement in one of the 
local papers, Washington papers, advertising a store near 
a school, and I don’t remember the exact details in the 
ad, and it referred to Mr. Cohen. 

• • • • 

A Mr. Cohen took us to the store at 409 18th Street, 
northeast. 
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28 Q While yon were there, did you have any dis¬ 
cussion with Mr. Cohen as to the terms of the 

business? A Yes. We discussed the terms of the busi¬ 
ness; that they wanted $13,500. and that Mr. Botwinik 
wanted $5,000 down; and at that time I told them that 
I didn’t know how much I could arrange to get but 
would let them know at a later date, and then we went 
back to Mr. Draisner’s office—I don’t know whether it 
was a day or two later—to discuss certain elements of 
the findings. 

• * • * 

A Well, on the way down to the store and at the 
store Mr. Cohen was losing no time in enthusing us over 
the amount of business that was done. He told us defi¬ 
nitely it would do about $100.00 a day, about $600.00 a 
week, and Mr. Botwinik bore him out on that, and it 
sounded all right. I mean, the figures more or less 
coincided between the two of them. 

Mr. Cohen made several remarks that the business 
could run itself and that there wasn’t too much the couple 
would have to do. Mr. Botwinik made the state- 

29 ment that we were just the couple for the place. 

• • • • 

30 Q You then went to Mr. Draisner’s office sev¬ 
eral days later? A That is right. 

Q WTio was present at Mr. Draisner’s office at that 
time? A It was Mr. Draisner, Mr. Max Frank, Mr. 
Cohen—I don’t remember whether Mr. Botwinik was 

there with us at the time—and my wife and myself. 

• • • • 

A Mr. Max Frank was the accountant that Mr. Bot¬ 
winik had handling the books of his business, and he had 
his office on the second floor of Mr. Draisner’s real estate 
office. 

• • • • 
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31 THE WITNESS: Well, at that particular meet¬ 
ing Mr. Frank told us the facts of the business out 

of the books; mostly on estimations because another 
accountant had handled Mr. Botwinik’s books before and 
he had only been able to get an estimate of inventory 
and certain items that were not current, in order to build 
up a new set of books for him. 

He estimated the inventory at $3,000 and I have just 
seen, very recently, the original notes that I took at 
that meeting. 

• • • • 

THE COURT: Yes. Just tell us what was said. 

You say they estimated the inventory, or stock of 
goods, at $3,000? 

THE WITNESS: Yes, sir. 

THE COURT: What was the rest for, good will? 

32 THE WITNESS: Yes, sir, the majority of it 
was good will. We found out afterwards there 

was a slight variance of opinion of good will in that 
neighborhood. 

• • • • 

Q You asked Frank, I think you said, about the abil¬ 
ity of the business to carry the obligations? A We 
asked him about carrying the obligations plus the rent, 
and the overhead expenses, and allow us to make a living. 
He felt that under the circumstances we could, the way 
everything was pictured to him; and he said that he 
thought he could see where we could make a living out 
of that store. 

Q What did you tell him was going to be the amount 
of cash you were going to put in the business? A We 
had told him we had spoken to Mr. Draisner just before 
coming upstairs to see Mr. Frank, and made arrange¬ 
ments on the financing and it had to cover, I believe it 
was close to $375.00 worth of notes a month, plus the 
rent of $95.00, which was raised from $85.00 before we 
moved in. 
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Q What discussion did you have with Mr. Draisner 
or Mr. Cohen in Mr. Draisner’s presence as to the 
amount of cash that you could raise to put into the busi¬ 
ness? A I had available to me $2,000 loaned to me 
by my brother-in-law. We had to get my mother-in-law’s 
permission to let him advance the money. We told him 
definitely that was the only amount of cash, $2,000.00, 

33 that we could possibly raise. 

• • • • 

A I see. I told him that we only had $2,000 cash and 
there was no other way we could arrange it. Mr. Drais¬ 
ner said, well, he had means of investing other people’s 
money as a trustee or fiduciary, he called it at that 
time—I didn’t know what it meant. He was allowed to 
advance other people’s money as an investment and he 
felt that we were a good risk and that he could 
arrange to lend us $3,000 through this other 

34 person, namely, Sylvia Light. He represented her 
at that time as his sister-in-law or sister, I don’t 

remember exactly how it came about, but he was advanc¬ 
ing somebody else’s money. 

Q Did he tell you who gave him authority to advance 
other people’s money? A He said that he had the court 
authority or some law backing him up. He had court au¬ 
thority to advance money as a fiduciary. 

• • • * 

A Well, it was after that conversation, towards the 
end of February, somewhere in the last week of Feb¬ 
ruary, that we signed the contract putting the $1,000 
down to bind the whole situation, if I remember. 

• • • • 

THE COURT: It may be received as plaintiff’s ex¬ 
hibit 1. 

MR. WILLCHER: This is the contract of February 
28,1946. 
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(The contract dated February 28, 1946, marked plain¬ 
tiff’s exhibit number 1, was received in evidence.) 

• • • • 

35 MR. WILLCHER: This is on the business 
head of Draisner and Zarpas, Business Brokers, 

and Insurance, National S036, 1404 L Street, N. W., 
Washington 5, D .C. 

It is called a Sales and Purchasing Agreement. . 

It is dated February 28,1946, Washington, D. C. 
“Received from Donald S. Lowenstein a deposit of One 
Thousand Dollars, ($1,000) to be applied as part pay¬ 
ment of the purchase of “Ernie’s” business, equipment, 
fixtures, furniture, chattels, stock, supplies and the rights 
and privileges now enjoyed by the present owner, to¬ 
gether with the goodwill of the business located at 409 
18th Street, Northeast, upon the following terms and con¬ 
dition. 

Total selling price Thirteen Thousand Five Hundred 
Dollars ($13,500). 

The purchaser agrees to pay Five Thousand ($5,000) 
Dollars cash on the day of conveyance, of wdiich sum 
this deposit shall be a part. 

The balance of Eight Thousand Five Hundred ($8,500.) 
Dollars deferred purchase money is to be secured 

36 by a chattel Deed of Trust on said chattels, and 
the purchaser will execute his promissory note 

therefor payable in monthly installments of $225.00 or 
more each, with interest at the rate of 5% per annum. 
The seller agrees to comply with the Bulk Sales Act. 
Existing liens, if any, are to be listed below, and to be 
paid by the seller unless assumed by the buyer as a 
part payment of the deferred purchase money. It is 
agreed by seller and purchaser that in case the Health 
Department or any other Authority demand repairs or 
improvements to be made in order to transfer permits 
or licenses, same are to be made and paid by Seller. 
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Rents, water rent, electricity, insurance, receipts, ex¬ 
penses and other operating charges are to be adjusted 
between them to the date of possession. 

Within 15 days from the date of acceptance hereof by 
the owner, or as soon thereafter as the necessary permits 
and licenses are to be secured, the seller and buyer are 
required and agree to make full settlement in accordance 
with the terms hereof, at the office of Draisner and Zarpas, 
Brokers. In the event that the buyer shall fail to con¬ 
summate the deal within the time specified, then the de¬ 
posit shall be forfeited in which event the buyer shall be 
relieved from further liability, and one-half of the 
deposit shall belong to Draisner and Zarpas, 
37 Brokers, as compensation for their services and 
the other one-half shall belong to the seller, other¬ 
wise the commission shall be the one agreed by the 
seller when he listed the property with the Brokers. 

The purchaser agrees that the said Brokers interested 
him in said business and are the sole procuring cause 
for his making this offer, and in consideration of which 
he agrees that he will not within one year from date 
hereof make a deal for said business directly with the 
owner or through another broker unless the above- 
named brokers first receive their commission. 

The entire deposit shall be held by the above brokers, 
Draisner and Zarpas, until settlement is made, and the 
said brokers are hereby authorized by the seller to deduct 
the commission due them out of the cash or down pay¬ 
ment. 

This contract made in triplicate, is subject to the Land¬ 
lord’s approval and the ABC Board, if there is a Liquor 
License, and when ratified by the seller contains the final 
and entire agreement between the parties hereto, and said 
parties shall not be bound by any terms, conditions, state¬ 
ments, or representations, oral or written, except those 
contained herein, unless an amendment or modification of 
this agreement is executed in writing by said parties and 


witnessed by said' brokers; and it is further expressly 
understood and agreed that the Brokers, their Agents 
or representatives, make no guarantee what- 

38 soever as to the income, past, present or future 
of the business hereinbefore described. 

Valid Lease of Five (5) Years at $95.00 per month, if 
lease is not obtained Contract is null and void. 

Business to average approximately $1,200.00 for 14 
Business Days during trial period. Total Sale Price to 
include stock, fixtures and Good Will. 

Seller is to give affidavit of clear conveyance of Busi¬ 
ness.” 

Then printed: “Draisner and Zarpas, by Morris Cohen, 
Associated Broker.” 

“I/we, the undersigned, hereby ratify, accept and 
agree to the above memorandum of sale and acknowledge 
it to be our contract, this_day of_19_ 

Gladys M. Botwinik; Ernest Botwinik; Donald S. Lo- 
wenstein.” 

• • • • 

Q Mr. Lowenstein, after you signed that contract, did 
you go into possession of business? A We went into a 
trial period. 

Q That is the 14-day trial period set forth in the 
contract? A Yes, sir. 

Q And what transpired during that period of time? 
A_ Well, Mr. Botwinik helped us out in acquaint- 

39 ing us with the various operations that an ordi¬ 
nary person going into a business might have to 

find out, such as operations of certain fixtures in the back 
for carbonated water machines, and operation of pumps; 
showed us around for the stock. We found a lot of 
items that were not quite as good as they should be. 

The finances turned out a little short of what was 
expected during that period, and we had to make a de¬ 
cision whether we wanted the store at a slight—or they 
said— 




Q You say finances. Do you mean the sales turned 
out short? 

• • • • 

Q Did there come a time when you finally agreed 

40 to take the business? A Yes. It was at the ex¬ 
piration of the trial period, fourteen days, around 

March 15. 

Q Did you pay the balance of the purchase price then? 
A Yes. 

Q An additional $1,000? A We paid the $1,000 that 
was specified as the balance of the down payment, plus 
the drawing up of all the notes involved. 

Q Now, this second trust note that was agreed upon 
from Sylvia Light, how was that to be paid? 

• • • • 

A $150.00,1 believe. Pretty close to that. 

Q Did you then sign the notes? A We signed the 
notes. 

Q When was the first payment due under the first 
trust note, the one of $225.00 a month? A The first 
trust note was set back for three months, from March to 
June, as Mr. Botwinik wanted to give us a chance 

41 to get ahead, as he put it, or to get settled. He 
was generous in that respect. 

• * • • 

Q During this trial period of 14-days, did you and 
Mr. Botwinik take an inventory? A No, there was no 
inventory, although Mr. Botwinik and I had several dis¬ 
cussions, but at that time between helping us get 
straightened out in the store in the trial period, he was 
also trying to find a means of income, and it was quite 
hard to get Mr. Botwinik— 

* • • • 

Q Mr. Lowenstein, after you went into possession, 
there came a time when you developed financial difficulties 
with the place? A Yes, sir. 
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• • * • 

42 A We told Mr. Draisner of the circumstances 
and he said he would make arrangements and see 
if he couldn’t find a way that we could make our pay¬ 
ments on the rent on a weekly basis and that if we came 
over to his office he would call the landlord and see what 
could be done for us . 

• * • * 

44 And when Mr. Draisner came back the second 
time, it was not favorable to him, but said that 

he could arrange to refinance this place in the means 
of recapitalizing it, putting more stock in, putting a 
manager in on a commission basis to give him incentive 
to build up the store back to where they could get full 
or close to the full value of the business, and that if that 
was agreeable to us, it was the lesser of two evils; either 
they would have to foreclose or have a trusteeship agree¬ 
ment such as it was, and that he suggested that we have 
Mr. Goldberg consulted for the purpose of drawing up 
the papers and discussing it with us. 

Q Now, he said they would have to foreclose. Did he 
mean that he, Draisner, would foreclose or Botwinik 
would foreclose? A We understood it to mean Mr. 
Botwinik. 

Q He told you that Mr. Botwinik was going to fore¬ 
close? A Yes. 

Q Now, after this second conversation with Mr. 
Draisner, what if anything did you do? A We got in 
touch with Mr. Goldberg, as Mr. Draisner suggested, and 
we had a meeting at Mr. Goldberg’s office— 

Q Who was present at that meeting? A My wife, 
Mrs. Lowenstein, Mr. Draisner, Mr. Cohen, Mr. Goldberg 
and myself . 

• • • • 

45 A Well, the situation was discussed as far as 
the breaking up of payments into smaller amounts, 


to make it easier, and the advantages of the trusteeship 
agreement, and Mr. Goldberg at that time felt that the 
trusteeship agreement suggested by Mr. Draisner was 
the best, and that he had the papers drawn up to do it, 
according to the telephone conversations - between Mr. 
Goldberg and myself, and Mr. Draisner signed the trus¬ 
teeship agreement after reading it and said it was all 
right with the exception that when he would go into 'the 
store, or his manager, that he was going to put in on a 
commission basis, when he went into the store that we 
were to leave the place alone, not to interfere with his 
policies that he set up, but that we were welcome to come 
in as long as we didn’t interfere with his running of the 
business. 

Q Now, at this conference what, if anything, did Mr. 
Draisner say about having the consent of Mr. Botwinik 
to this arrangement? A I don’t remember exactly 
what he said. The impression all around was that he had 
the permission. 

• • • * 

* 

47 Number 2 is the trust agreement and number 3 
is the bill of sale. 

THE COURT: AH right. 

(Plaintiffs’ exhibits 2 and 3 were received in evidence.) 

• • • • 

MR. WILLCHER: Plaintiffs’ number 2 is called a 
Trust Agreement. 

“This agreement, made in duplicate this 21 day of 
June, 1946, by and between Donald S. Lowenstein, of 
Washington, D. C., hereinafter called trustor, and Abe M. 
Draisner, of Washington, D. C., hereinafter called trustee, 
witnesseth as follows: 

In consideration of the sum of one dollar ($1.00), and 
other valuable consideration, to the trustor paid, the re¬ 
ceipt and sufficiency of which are hereby acknowledged, 
the trustor hereby gives, grants, bargains and sells, 


and by these presents does convey unto the trustee, 

48 delicatessen and restaurant business, located at 409 
18th Street, Northeast, in Washington, D. C., and 

trading as ‘Ernie’s’, together with all equipment, fixtures, 
stock, supplies and right and privileges now enjoyed by , 
the trustor, a description and inventory of which business 
is hereto annexed and marked Schedule A and made a 
part hereof. 

The trustor, to further evidence said transfer and con¬ 
veyance has executed and delivered to the trustee a sepa¬ 
rate instrument of transfer and conveyance for the afore¬ 
said business. 

To have and to hold the said property, with all privi¬ 
leges belonging thereto, to the trustee, his successors and 
heirs, for his use, but in trust nevertheless, as follows: 

The trustee shall have authority to operate the said 
business through such agent or agents as he may select 
and shall be fully authorized to initiate sales policies and 
make stock purchases and operate the business generally 
in such fashion as he may deem in the best interests of 
the trustor and of the parties secured by chattel trusts 
upon the said business. The trustees shall be account¬ 
able for his actions to the trustor, but shall not be held 
for any loss by reason of any accident, mistake or error 
of judgment made by him in good faith in the 

49 execution of this trust. 

The trustee or trustor shall and does hereby 
have full power at such time as he shall deem most favor¬ 
able, to advertise for and to solicit a purchaser for the 
said business and to sell the same. Provided, however, 
that no sale shall be made until the terms thereof and 
the price shall have been submitted to the trustor and 
approved by him in writing. 

The trustee shall maintain an accurate accounting sys¬ 
tem, to which the trustor shall have access at reasonable 
times either personally or through his attorney, for the 
purpose of ascertaining the manner and success with 


which the trustee shall operate the said business, and 
all purchases, income, expense of operation and other¬ 
wise shall be clearly set forth. 

It is hereby agreed that in the event of a sale of the 
said business at such time as the same may be made in 
the best interests of the trustor, the proceeds of such 
sale shall be applied; (1) First to the costs and expenses 
of such sale, provided however, that no broker’s com¬ 
mission shall be deducted from the total sale price; (2) 
Second to the payment of all advances which may be 
made by the trustee in the operation of the business; 
(3) In the event that the sale price for the said business 
shall be in excess of the total of all notes secured 

50 by first and second chattel deeds of trust and the 
purchaser shall assume such deeds of trust, then 

and in that event all cash and notes remaining after the 
payment of (1) and (2) shall be paid over to the trustor, 
and the obligations of all parties hereunder shall termi¬ 
nate. 

In witness whereof, the trustor and trustee have affixed 
their hands and seals this 21st day of June, 1946, A. D. 

Donald S. Lowenstein; Florence Lowenstein; Abe M. 
Draisner. 

Witnesses: Harry W. Goldberg; Morris Cohen.” 

* * • • 

51 It is understood by the parties hereto that this 
sale is made subject to and with the approval of 

lien holders of record, and their assigns. 

In Witness Whereof, we have hereunto set our hands 
and seals this 21st day of June, 1946, A. D. 

Donald S. Lowenstein; Florence Lowenstein. 

Witnessed: Harry Goldberg. ’ ’ 

• • • • 

Q And after these agreements were signed did you 
then deliver up possession to Mr. Draisner? A Yes, sir: 


38 


52 Q At the time you signed these documents did 
you thereafter go to the store and take a physical 

inventory with someone? A The day before the store 
was turned over, an inventory was taken with Mr. Vin- 
nick and Mr. Cohen, my wife and myself. 

• • • • 

Q And you came back I think you said about ten 
days later? A Approximately that, sir. 

53 Q What did you see at that time? 

• • • • 

Q Tell us what else you saw there, Mr. Lowenstein. 
A And one neighborhood youngster that was sleeping 
off a slight inebriation on one of the refrigerators, the 
storage refrigerator in the back. The stock was dis¬ 
arranged and it was an all-around uproar, you might 
call it. 

• • • • 

A The store looked like it had been depleted quite a 

bit Of course, I could not tell definitely, but it 

54 seemed to me at that time that there was quite 
a bit of stock off the shelves. 

• • • • 

r A At that time I didn’t do anything. It was several 
days after that we were served papers stating that Mr. 
Botwinik was foreclosing the store due to the merchan- 
'dise being run out in bulk to the drugstore on the comer. 

• • • • 

57 MR. WILLCHER: This is the complaint in 
Civil Action 35666, entitled Ernest Botwinik and 
Gladys Botwinik, plaintiffs, versus Donald S. Lowen¬ 
stein, Florence Lowenstein, Abe M. Draisner, Herman 
Miller, Trustee, Abe M. Draisner, Trustee, and Sylvia 
Light. 

It is called a Complaint for Judicial Foreclosure of 
Chattel Deed of Trust. 


59 4. The defendants, Donald S. Lowenstein and 
Florence Lowenstein, on the said 18th day of March, 

1946, executed a certain chattel deed of trust whereby 

• • • conveyed to the defendants, Herman Miller and 
Abe M. Draisner, as trustees, the goods, chattels and 
personal property in and upon the premises known as 
409 18th Street, Northeast # • • in trust to secure the 
payment of a certain joint and several promissory note 
of the said Donald S. Lowenstein and Florence Lowen¬ 
stein payable to the order of the plaintiffs in the princi¬ 
pal amount of $8500.00, which sum represented the de¬ 
ferred purchase money • • • 

60 • • • On the said 18th day of March, 1946, the 

said Donald S. Lowenstein and Florence Lowen- 

» 

stein executed a second chattel deed of trust whereby 

• • • conveyed to the said Herman Miller and Abe M. 
Draisner, trustees, • * * to secure the payment of the 
sum of $3,000.00 for money loaned • • • payable to the 
order of one Sylvia Light in the principal amount of 
$3,000 with interest thereon until paid at the rate of 6% 
per annum which principal and interest thereon was pay¬ 
able in monthly installments of $150.00 * * * 

61 6. The plaintiffs aver that in the negotiations 
preliminary to the sale by the plaintiffs to the de¬ 
fendants, Donald S. Lowenstein and Florence Lowen¬ 
stein, the defendant, Abe M. Draisner represented both 
the purchasers and sellers as broker for such sale and, 
after the purchase price had been agreed upon, the said 
Abe M. Draisner arranged to loan to the said Donald S. 
Lowenstein and Florence Lowenstein the sum of $3,- 
000.00, representing part of the cash payment made by 
the said defendants, • • • and that the obligation se¬ 
cured by the chattel deed of trust described in para¬ 
graph numbered 5 hereof represents the money loaned 
bv said Abe M. Draisner for such purpose and the de¬ 
fendant Sylvia Light is a nominal party for the said 
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Abe M. Draisner and has no personal financial or pecu¬ 
niary interest in said obligation but holds the same only 
as a straw party for said Abe M. Draisner and the said 
Abe M. Draisner and the said Sylvia Light at the time 
of the execution of said chattel deed of trust described 
in paragraph numbered 5 hereof knew and intended that 
the chattel deed of trust securing the amount of $3,000.00 
payable to the order of the said Sylvia Light • • • 

63 10. The defendants, Donald S. Lowenstein and 
Florence Lowenstein, have not made payment of 

the monthly installment of $225.00 due on the 18th day 
of June, 1946 as provided by the note described in para¬ 
graph numbered 4 hereof and payment thereof is now in 
default and the plaintiffs are entitled to have the chattels 
secured by the said deed of trust, described in paragraph 
numbered 4 hereof, sold by court decree and proceeds of 
said sale applied to the payment of said note. 

11. The defendants, Donald S. Lowenstein and Flor¬ 
ence Lowenstein, have abandoned the premises situate at 
number 409 18th Street, Northeast and the defendant, 
Abe M. Draisner has entered into possession thereof and 
now holds the goods and chattels described in the chattel 
deed of trust securing the plaintiffs aforesaid, but not¬ 
withstanding the position of trust which he holds in re¬ 
lation to the plaintiffs herein, the said Abe M. Draisner 
has disposed of part of said goods and chattels without 

application of the proceeds thereof to the plaintiffs. 

64 The plaintiffs aver that the interests of the said 
Abe M. Draisner are adverse to the interest of the 

plaintiffs in that the said Abe M. Draisner has taken pos¬ 
session of the said goods and chattels for the advance¬ 
ment of his own interests in preference to the rights and 
interests of the plaintiffs herein. 

12. The plaintiffs aver that the security given by said 
chattel deed of trust, described in paragraph numbered 4 
hereof, is endangered by the removal of a part thereof 
by the said Abe M. Draisner and the plaintiffs are in- 




formed and believe and therefore aver that the said Abe 
M. Draisner intends to dispose of the remainder of said 
chattels without application of the proceeds thereof to 
the payment of the plaintiffs note and unless the busi¬ 
ness is sold as an entirety a large part of the security 
represented by the good will of the business will be en¬ 
tirely lost. Any partial sale of the assets will have the 
effect of the destruction of the good will. 


• • • • 

65 3. That the defendant Abe M. Draisner, his 

agents and servants, be enjoined during the pen¬ 
dency of this action and permanently from disposing of 
the chattels and personal property described in the deed 
of trust securing the plaintiffs’ note except under such 
order and decree as may be made herein. 


6. That the said trust be foreclosed in equity and suit¬ 
able receivers appointed. 

66 7. That the defendant, Abe M. Draisner, be re¬ 
quired to account to the plaintiffs herein for all 

monies received from the sale or other disposition of the 
chattels and personal property received by him, and se¬ 
cured by the deed of trust described in paragraph num¬ 
bered 4 hereof. 

8. That the plaintiffs have a money judgment against 
the defendants, Donald S. Lowenstein and Florence Low- 
enstein, for such amount as is found to be due by reason 
of any default in the payment of the balance due on the 
note described in paragraph 4 of this Bill of Complaint 
after the application thereto of such amount as may be 
received from the sale of the chattels and personal prop¬ 
erty secured by the deed of trust described in paragraph 
four hereof. 

• • • • 

67 The answer of the defendant Abe M. Draisner, 
individually and as trustee, respectively, shows as 

follows: 
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• • • • 

88 6. He admits paragraph six. 

• • • • 

69 11. This defendant denies the Lowensteins aban¬ 
doned the business, but he says that they have 

transferred the same in accordance with the trust agree¬ 
ment signed by them June 21st, 1946 to this defendant 
as trustee to operate said business. He denies that 

70 he is disposing of the business but is operating 
the same in a normal fashion under the agreement 

of all of the parties, and that his position is not adverse 
to that of the plaintiffs, but is in accordance with his 
agreement with them, and he denies he is receiving any 
benefits. That his sole object is to protect the palintiffs, 
the creditors and to attempt to recover the investment 
of the Lowensteins which represents all his savings, and 
to aid the defendant Lowenstein as a World War II Vet¬ 
eran. 

12. This defendant denies that the security is endan¬ 
gered, but says that the condition of the business is now 
better than June 21st, 1946 as shown by the statements 
attached hereto showing the assets, receipts, disburse¬ 
ments and creditors; that the account is separately kept. 

• • • • 

72 8. That the consents herein indicated by the 
defendants Lowenstein in the acceptance of the 

findings of fact and conclusions of law, shall in no sense 
be held to prejudice the rights or remedies of the de¬ 
fendants Lowenstein any action which may hereafter be 
filed against any party to this cause. 

Conclusions of Law: 

73 That the plaintiffs are entitled to and have had 
a judicial foreclosure of the chattel deed of trust 

securing the obligation owing to and held by them, and 
are entitled to a deficiency judgment against Donald S. 
Lowenstein and Florence Lowenstein, and for an account¬ 
ing from Abe M. Draisner for monies in his hands. 





79 Q Now, you do remember later coming to Mr. 

Draisner’s office to discuss the financing and how 
you would buy this store? A That is true. 

Q Before you signed the contract. A That is right. 


Q How many times had you been in the store 
prior to her visit here? A I don’t remember that, 


Q A couple of times? A It could have been a couple 
of times. It could have been more or less. 

Q Now, each time you went over there you went over 
to see what business was being done, did you not? A 
That is true. 

Q And you also talked to Mr. Botwinik during those 
occasions? A Yes. 


86 Q Did you tell Mr. Draisner you didn’t have or 
you could not get or you never intended to put up 
$5,000? A I told him that there was a possibility of 
raising about $2,000 which we thought that would be as 
much as we could raise. We had never at any time told 


• • • # 

Q Now, you didn’t know Mr. Botwinik before you saw 
that advertisement in the paper? A No, sir. 

Q You didn’t know Mr. Cohen? A No, sir. 

Q Did you know Mr. Goldberg? A No, sir. 


Cross Examination 


Q Then after that you did get Mr. Botwinik 
and all of you came back to the store? A Yes, sir. 

Q Now, you talked about what business was be¬ 
ing done at the store, did you not? A Yes, sir. 



or gave the impression that we could raise . the whole 
amount. We told Mr. Cohen that. It was Mr. Cohen’s 
suggestion that we talk to Mr. Draisner about financing 
approximately $3,000, but at that time we still didn’t 
know exactly how much money my brother-in-law would 
put up, but we felt that he might lend us $2,000. 

• • • • - 

87 Q Did you go up to Mr. Frank’s office yourself 
or did he go with you! A I don’t remember 

exactly who went with me, but Mr. Cohen, Mr. Draisner, 
my wife, Mr. Frank was present. Mr. Botwinik I am not 
sure about. I don’t remember him. 

Q Isn’t it the fact that he gave you the entire 

88 information he had with respect to the amount of 
business that was done and the period of time he 

kept the books! A Yes, at that time he told me that 
that was all the available information he had which was 
based on estimates due to another accountant having con¬ 
trol of the business before he got to it 
Q And then you signed this contract which is plain¬ 
tiffs’ exhibit number 1? A I believe that is correct. 

• • • • 

89 Q Now, where was this contract prepared! A 
Prepared in Mr. Draisner’s office, if I remember 

right 

• • • • 

Q When the contract was prepared you and your wife 
read it over, did you not? A Yes, sir. 

Q And did you have any objection to any of its con¬ 
tents, or make those objections known? A No, we had 
several questions but I don’t remember the objec- 

90 tions specifically. 

• • • • 

Q And the next day you went into possession of the 
store, did you not? A I believe that is correct, the day 
after signing the contract. 



Q You and your wife were there every day of the 14 
days, were you not? A Either my wife dr myself was 
there. 

Q When you were there, what hours did you put in? 
A It is hard to say. We put in various hours.. We 
tried to open by 9:30 in the morning. We stayed as late 
as 10:30 and . 11:00. We closed the doors at 10:30 if I 
remember right, and by the time we checked out the 
books and mopped the floors, and cleaned up, it was dose 
to 11:00 o’clock at night. 

Q And the days that you were there, you were there 
between those hours? A That is true. 

Q Now, as a matter of fact, many times Mr. or Mrs. 
Botwinik were not there? A One of them was there 
during the entire 14 days except for intervals during 
the day. They were there part of the day almost 
91 all the time during the 14-day period. 

Q And during the time you were there you 
waited on the customers? A I helped wait on the cus¬ 
tomers. That was the purpose. Mr. Botwinik was in¬ 
troducing us to salesmen and to some of the neighbor¬ 
hood customers. It was a neighborhood store. 

Q Did you acquaint yourself with what manner of 
purchases should be made? A Yes. 

Q And the sales that were made you rang them up 
on the cash register? A Yes, sir. 

Q And in the evening when- you totaled the cash reg¬ 
ister you made a note of it and Mr. Botwinik made a 
note of it? A We accepted Mr. Botwinik’s notes, but 
we did take several notes. 

Q Sir? A We accepted Mr. Botwinik’s notes several 
times. Either Mr. Botwinik or Mrs. Botwinik handled 
the money that was received during the day. 

Q Didn’t you receive the cash register reading? A 
Yes. They were showing us how every little item oper¬ 
ated as far as the cash was concerned. 





Q At the end of the day when you took the reading 
and the Botwinik’s took the reading, you put that 

92 in your respective books so you would have a rec¬ 
ord; isn’t that right. A We put them in the books 

that existed at that time. We didn’t have separate books 
at the time. They were still Mr. Botwinik’s as far as 
the paper work was concerned. 

• • • • 

Q During that time did you and Mr. Botwinik go 
through the stock item for item to find out what the exact 
inventory was? A We tried to get Mr. Botwinik to 
give us a detailed inventory for some portion of the trial 
period to some portion after the trial period. He lived 
in the neighborhood. He got sick and was unavailable. 
At some other time he was looking for a job and it was 
quite a problem. We finally did pin him down to an 
inventory but it was never extended. We got several 
items that were not listed and we had to check cost 
prices; but it was not quite complete as an inventory 
should be. 

• • • • 

93 Q Mr. Lowenstein, in taking this inventory, did 
you take it during the 14-day trial period or did 

you take it before you came in or after the 14-day 
period? A I don’t remember exactly when it was taken. 
There were several times, we tried to get a hold of Mr. 
Botwinik and pin him down to a long enough period to 
take an inventory and finally Mr. Frank, on one of his 
monthly visits to pick up our cash receipts to prepare 
our tax reports, et cetera, talked to Mr. Botwinik long 
enough to convince him to take the inventory. 

• • • • 

95 Q And you had a great deal of difficulty, did 
you not, in getting from Mr. Botwinik the cost of 
the merchandise of wholesale prices, did you not? A 
That is true. 




8<o3&<© <© ^ N * <C 



KVIJ 

[uarHHj 

<ll«l 

K7T ' ;^ 


«sna 

Km| 

JmiT'J 

12 


K» 8 

[3iT;\^ 


m 

ai 

5 t 

rop 

pok 

P 

e 

ed 

to 


Q 


y 

11< 

ad for your de 

P' 

t 

contained the 

e] 











Ill THE COURT: I didn’t get your answer. 

THE WITNESS: That was typed up at Mr. 
Draisner’s request and signed by. myself. 

THE COUBT: Your answer is that that was typed 
up at Mr. Draisner’s request and signed by yourself? 
THE WITNESS: Yes, sir. 

BY MB. MILLER: 

Q Who typed it up? A I believe my wife typed 
it up. 


112 Q Mr. Lowenstein, in this letter which your 
wife typed up at home, in which you said—this lan¬ 
guage appears: “I called Mr. Morris Cohen, the broker, 
with Mr. A. M. Draisner from whom I bought the store. 
Mr. Cohen was interested in our welfare as we had a note 
due to Mr. Draisner who helped me finance the payments 
on the store and also was personally interested.” 

When did you learn that he was personally interested 
and also that a note was due to Mr. Draisner as stated 
by you in your letter which appears to be dated June 1? 
A I can’t answer that unless you define “personal in¬ 
terest” As I figure, personally at that time was his 
capacity as a broker. I mean, the fact that we were 
making payments to his office, and we made the checks 
out not to Sylvia Light, as the note appears, but to A. 
M. Draisner, Agent 


Q Now, you left there that evening and opened 
the store the next day, did you not? A Yes, sir. 


115 Q Now, you continued to keep the boys that 
had worked for Botwinik in your employ, did you 
not? A Several of them, yes. 






Q How many did you get rid of? A All but Edwin 
Hayes and Edward Martz. 


124 Q What I am asking you is, that after you met 
Mr. Goldberg, about a month after you were in 
business, and then switching over to the time you were 
discussing the matter with Mr. Draisner concerning the 
trust agreement, you mentioned to him you knew Mr. 
Goldberg, didn’t you? A Mr. Draisner already knew I 
knew Mr. Goldberg, and I don’t remember where it came 
up at. 

Q How did he know that? A I don’t remember. 

Q And in that conversation he wanted you to have a 
lawyer, didn’t he? A He felt that I shoud have— 

Q Yes? A —a lawyer to draw it up. 

Q And he suggested, then, that you go to Mr. Gold¬ 
berg, whom you had met and knew of— A Mr. Gold¬ 
berg was already representing us on some portions in 
this business, if I remember correctly. I don’t remember 
exactly. 


127 TEE COURT: What was the transaction be¬ 
tween your father-in-law and yourself with respect 
to the automobile? 

THE WITNESS: My father-in-law came up here, 
made the long trip between 409 18th Street, Northeast 
and Takoma Park, Maryland, and did not like the dis¬ 
tance we had to travel that late at night He said, “You 
children need a car.” That was the last we heard of it 
until after he came home. - 

He asked for my power of attorney to buy a car in 
my name in Atlantic City from a woman who he knew 
to have a car in fairly good shape. He gave that woman, 
out of his own personal funds, $500.00 cash. For that I 
gave him the note of $500.00 and a chattel to cover it 
THE COURT: Secured by this chattel deed of trust? 
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THE WITNESS: That is right. 

BY MR. MILLER: 

Q Was the full purchase price of the car $500.00? 
A Yes, sir. 

Q How much were you supposed to pay on the chattel 
deed of trust to your father-in-law? A He didn’t spe¬ 
cify. He said, “That will be paid when you get straight¬ 
ened out and everything works out well with the store.” 

Q Wliat did the chattel deed of trust provide 
128 for payment, regardless of whether you paid it or 
not? A There was no provision. $500.00 on de¬ 
mand. 

Q On demand. And the note was made on demand? 
A I believe it was, sir. 

Q But you didn’t pay him any of that money? A 
No. 

Q Now, Mr. Goldberg took care of that transaction? 
A Yes, sir. 

Q And the note was payable to your father-in-law? 
A True. 

• • • • 

130 Q In Mr. Goldberg’s office, did you tell Mr. 
Goldberg that Mr. Vinnick, Mr. Cohen or Mr. 

Draisner had misrepresented the profits of this particular 
store? A I don’t remember Mr. Vinnick coming into 
the picture— 

Q Leave Mr. Vinnick out, then. Did you tell Mr. 
Goldberg that Draisner and Cohen had misrepresented 
the amount of profit weekly? A No, at that time I 
didn’t say anything about misrepresentation. 

Q Did you tell him that they had misrepresented the 
amount of business being done? A I don’t remember 
saying anything about that. 

Q Did you tell him anything about that you 

131 didn’t know that he was the holder of the note? A 
I don’t believe that came up at that point. 
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Q Did you know that he was the holder of the note 
then? A No, I didn’t know it until he had served the 
papers. I knew he was the holder of the note. He held 
it and sent it to the Liberty National Bank. The note 
was made out to Sylvia Light. We thought it was her 
money he was investing. 

• « • • 


Q Did Mr. Draisner at that time tell Mr. Goldberg 
that he had a $3,000 claim in this thing and $3,000 

132 was coming to him? A I don’t remember the de¬ 
tailed discussion. Mr. Draisner suggested a trus¬ 
teeship before we went to Mr. Goldberg’s office and al¬ 
most all the financial situations were discussed at that 
meeting and then the papers were already drawn up for 
Mr. Draisner and Mr. Cohen to read, and Mr. Draisner 
at that time said that it was all right, the trusteeship 
agreement looked all right to him as long as we stayed 
out of his road when he operated. We could come in but 
not to interfere with his— 

Q Who prepared the agreement? A Mr. Goldberg 
prepared the agreement. 

• • • • 

133 Q Mr. Goldberg said it was all right for you to 
execute this trust agreement; is that right? A Yes. 

• • * • 

Q How many times had you gone to Mr. Goldberg 
between the time Draisner suggested it and the time you 
actually signed the trust agreement? A I don’t re¬ 
member exactly how many times I went to see Mr. Gold¬ 
berg. 

• • • • 

134 Q After the trustee agreement was signed, you, 
your wife, Mr. Vinnick and Mr. Cohen attempted 

to make an inventory, isn’t that right? A Yes, sir. 
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Q Did you make a full and complete inventory 
on that occasion? A No, we did not 
Q You never did after that, did you? A No, sir. 
Mr. Vinnick said he was going to extend the figures 
based on his knowledge, and the figures that we were able 
to supply up to that point. 

• • • • 

137 Q The next thing you know that happened was 
the fact that you received these papers? A That 

is right. 

Q In which you were sued, right? A That is right. 
Q And you turned those papers over to Mr. Gold¬ 
berg? A That is right. 

• • • • 

138 Q And he drafted an answer in the Botwinik 
case for you, did he not? A I believe—Mr. Gold¬ 
berg drafted the answer to it 

Q Did you see it? A No, I didn’t see any of the 
case until this last trial. 

Q Did you know that in his answer, did he tell you 
that in the answer that he was preparing for you that he 
was admitting paragraph number 6 in which it was re¬ 
cited that Miss Light was only a straw party and Mr. 
Draisner was the actual party in interest? A No, Mr. 
Goldberg did not tell me that. 

• • • • 

139 Q Now, you denied in your answer, did you not, 
that you abandoned the store? A Mr. Goldberg 

denied it for us. 

Q Did you know that he denied it for you? A I 
didn’t know what was in that case. I was not present. 

Q When you received those papers, you read in para¬ 
graph 12 of the complaint that there was an allegation 
and a claim that the stock was being depleted and se¬ 
curity being jeopardized, did you not? A It was one 
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of the few things that I could understand in that bunch 
of papers. 

Q And did you take that matter up with Mr. Gold¬ 
berg? A No, I felt Mr. Goldberg knew what he was 
doing. I didn’t question him about it. 

Q Did you make any investigation of that yourself? 
A No, sir. We placed all our business with Mr. Gold¬ 
berg, we placed all our business in Mr. Goldberg’s hands. 

Q Did you appear in court and testify in that trial 
with the Botwiniks? A No, sir. 

Q Did you ever pay to Mr. Draisner or Miss Light 
the balance of the $3,000 note? A No. 

• • • • 

141 Q When you saw Mr. Draisner and told him 
you were unable to pay the rent, had the gross 
receipts of the business dropped or were they the same? 
A We don’t know because we couldn’t get any more 
statements. Mr. Frank was taking our figures by the 
month. 

• • • • 

143 Mrs. Florence Lowenstein 

• • • • 

Direct Examination 

• • • * 

148 Q And what transpired at that time. A That 
is when we started to have the arguments. Mr. 
Draisner was telling us that he thought he could make the 
arrangements for us to get the $3,000 and he was ap¬ 
pointed by the Court to invest people’s money. 

THE COURT: Who is talking now? 

THE WITNESS: Mr. Draisner. And he told us he 
had been appointed by the Court to invest people’s money 
for them, and that he could advance us the $3,000 and he 
also told us it would just be for a year, and we asked 
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him if we didn’t pay that $3,000 in a year what would 
happen. And he said automatically, after the year was 
up, he would renew that note, but it would only be made 
for a year. 

• • • • 

152 Q After you went into possession, did there 
come a time when the store developed any difficul¬ 
ties? A Yes, sir. 

Q What was done about that, if anything? A We 
were defaulting on only a few’ of the bills. Not on any 
of the payment of the $225.00 note. It had been carrying 
itself for maybe a hundred or so odd dollars in payments 
to stores, and we figured that w’e would not be able to 
meet the $225.00 note plus the $150.00 note, and the rent, 
and still pay the help and everything that came in. So 
we called Mr. Draisner and told him our difficulty. 

Q Do you recall when it was that you spoke to Mr. 
Draisner? A It was the end of May. 

Q That was before you were in default on your rent? 
A Yes, sir, before we went into default. 

Q What did you tell Mr. Draisner? A We told him 
we were getting a little pressed for cash and that 

153 we would not be able to meet the rent that was 
due on the first We also told him that we would 

not be able to make the payment—we asked him, rather, 
if we could hold up the payment on his note since he had 
received two payments already, and if we could maybe 
work out something to pay Mr. Botwinik since he had 
waited two months. 

• • • • 

Q When is the next time you had any contact with 
Mr. Draisner at all? # * A Yes, sir. We would 
have been in default of the rent, so it would have been 
the first part of June. 

And he told us that we had a lesser of two evils; 

154 either that the store would go under and we would 
lose everything, or we should put a trustee into it 
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to mu it in our interest and lie would put a competent 
manager in and pay him the commission basis, and give 
him incentive to work in the store, recapitalize, it and- 
sell it, so that we would not lose our investment and he 
would not lose the investment that he had made for this 
Sylvia Light. 

• • • • 

158 Q Did there come a time when you came back 
to the store after that? A Yes, sir. 

Q When was the first time after the 21st or 22nd of 
June that you came back to the store? A I think it 
was around a week or ten days at the very most. 

Q Close to the end of June? A Yes, sir, it was 
close to the end of June. 

Q What did you find there when you came? A I was 
just in the front of the store, and there w*as loitering, 
something that we did not allow for the simple reason— 

Q What else did you find out besides the loitering? 
A Well, the store was disarranged. There was stock 
off the shelves. 

Q What do you mean ‘off the shelves’? A Well, the 
shelves were empty. When we left there, there was mer¬ 
chandise on the shelves. We even had merchandise that 
we had bought on the day that we left the store and paid 
for it. 

Q You mean the shelves were full when you left and 
empty when you came back? A Practically full, yes, sir. 

• * • • 

160 Q What is the next thing you did, Mrs. Lowen- 
stein? A Well, the next thing we did, we re¬ 
ceived the papers, notice of foreclosure. 

• • * • 

Q Now, as the result of that action, was a de¬ 
ficiency judgment rendered against you for approximately 
$5600.00? A Yes, sir. 
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Q Have you ever received any money from Mr. Drais- 
ner for the operation of this business-? A We have 
never received anything. 

Q Have you ever received an accounting from Mr. 
Draisner for the operation of this business? A No, sir. 

Q This judgment is still outstanding against you, is it 
not? A Yes, sir. 

• * • • 

161 Cross Examination 

* • • • 

Q You never asked for Mr. Vinnick or Mr. Cohen or 
Mr. Draisner for an accounting, did you? A They were 
supposed to give it to us automatically. 

Q I asked you whether you asked them for it? A 
No. 

Q Do you know whether or not they personally 

162 got any money out of this store that they put in 
their pockets other than what you paid them on 

the note? A No, I don’t. 

Q You know, as a matter of fact, they didn’t get any 
money; isn’t that right? A I don’t know any such 
thing. 

Q Now, you didn’t pay anything on this $3,000 note 
except the two payments that was mentioned by your 
husband and yourself. A That is right. They were the 
due dates and we paid the two payments. 

• • • • 

172 Q Now, you and your husband had been in this 
store for the preceding 14 days, had you not? A 
Yes, sir. 

Q And you were acquainted with the daily receipts 
that were taken in, were you not? A We were ac¬ 
quainted, yes sir. 

• • • • 

Q You made no objection whatsoever? A None 
whatsoever. 
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Q You were satisfied with the business up to that 
point? A Well, we were satisfied as we could be. We 
were not actually thrilled about it but we didn’t want to 
lose our thousand dollars that we had put down. 

* • * • 

176 Q Financial difficulties developed; is that right? 
A They hadn’t actually developed, Mr. Mill er. We 

knew that we were not going to be able to meet the pay¬ 
ments that were due in June, and before we really got 
into bad trouble we wanted to see what we could do to 
rectify any other mistakes that might occur. 

Q Up to that point you had paid Mr. Draisner two 
payments; the April payment and the May payment, on 
the second trust? A That is right. 

• • • • 

Q And during this time your husband had already 
taken out of this account this $300.00 to the Stem Com¬ 
pany? That had been paid, had it not? A It hadn’t 
been paid. He had written checks, and instead of post¬ 
dating the check, the man cashed both of them at 

177 the same time. One of them was returned, so it 
was never paid. 

• tit 

181 THE WITNESS: Because the stock was in the 

182 store, even though it was valued at $3,000 it had 
to be replaced. It was old merchandise, some of it, 

and what we had bought new, it was moving. We got 
rid of a lot of the old stock, and our stock was there. 
The good will was not good, and we had to build up, 
really, our own good will, and we had started to do that. 
We had worked with Breyer’s Ice Cream Company, and, 
in fact, one of the things that was turned over to the 
hands of the receivers was a $500.00 rebate from the 
Breyer’s Ice Cream Company for just the three months’ 
period that we were in the store, on our sales of what 
we had built up. 
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• • # • 

183 Q Why did you have to rebuild it, have to take 
a loss? A Because the actual stock that Mr. 
Botwinik had was not all that it was supposed to be. 

Q What was wrong with it? A Well, he had all 
games and toys that were not complete. Therefore, if 
there vrere, say, a game of checkers, you can not play a 
game of checkers wdth half the checkers missing. So you 
make a big sale and there is maybe somebody got 
1S4 some checkers in their home, and they need a 
board, so you sell them the board. 

* • • • 

Q And that might be even less than wholesale prices? 
A That is right. 

• • • • 

187 Q Did you read the answer that w-as filed in 
your behalf by Mr. Goldberg on July 25? A No, 

sir. 

• • • • 

188 Q “Answering paragraphs 12 and 13, these de¬ 
fendants are informed that since undertaking the 

trusteeship the defendant Draisner has made progress in 
reducing outstanding debts, increasing gross profits, and 
thereby protecting the parties secured; that it is essential 
that he be permitted to continue if the interests of all 
concerned are to be properly protected. ,, 

Did you know Mr. Goldberg had filed such an answer 
in your and your husband’s behalf? A No, sir. 

Q Is that paragraph right? A I don’t know. 

• • • • 

Q You relied upon him to protect your interest? A 
Yes, sir. 

Q Why didn’t you make the claims in this case against 
Mr. Draisner that you are—why didn’t you make the 
claims in that case, the Botwinik case, against Mr. Drais- 
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ner, that you are now making against him in this 
189 case? * * * A Because at the time we believed 
that Mr. Goldberg knew what he was doing. 

• * * • 

192 Q Why didn’t you make the claim of misrepre¬ 
sentation against Mr. Botwinik in the first case or 
make him a party defendant in this case for the claim of 
misrepresentation? A Mr. Goldberg -was our lawyer at 
that time and I believe that if he thought we should have 
made the claim, he should have done it. 

But it was both parties, both Mr. Draisner and Mr. 
Cohen together, with Mr. Botwinik, and Mr. Botwinik 
closed the store. 

• * • • 

195 Ernest Botwinik 

• • * * 

Direct Examination 

• • • • 

199 Q And did Mr. Draisner tell you where he was 
getting the $3,000? A At that time he mentioned 

the name of Sylvia Light. 1 don’t know whether he said 
a sister, or sister-in-law, or something of that sort of his. 

Q Did he say why he had the authority to get the 
$3,000 from her? A He said that he acted as an agent 
for numerous people, and he would invest their money 
into places that he thought fit. 

• • • • 

200 Q Now, there came a time, Mr. Botwinik, when 
you found that the Lowensteins were no longer in 

possession of the business? A That is right. 

Q Do you recall when that was, sir? A I found that 
out in the latter part of June. 


201 Q Had you had any discussion with Mr. Drais- 
ner or any of his agents such as Mr. Vinnick or 

Mr. Cohen prior to the time that you saw Mr. Vinnick 
in the store in the latter part of June? A No. 

Q Had you discussed with Mr. Draisner at all the ex¬ 
tension of time on which to make payment on your note? 
A Not with Mr. Draisner, no, I did not. 

Q Had you at that time advised Mr. Draisner that if 
the note wasn’t paid you were going to foreclose? A 
Before seeing— 

Q Mr. Vinnick in the store ? A No. 

Q Did you have any knowledge that Mr. Draisner was 
going to act as a trustee in the operation of the business 
prior to the time that you saw Mr. Vinnick in the store? 
A I did not. 

Q When you saw Mr. Vinnick in the store in the lat¬ 
ter part of June of 1946, what was the condition of the 
store, and tell us what you saw? A I saw approxi¬ 
mately ten or twelve large cartons filled with merchan¬ 
dise, laying scattered around the floor of the store. I 
also saw that merchandise leave the store and go next 
door into a drugstore. 

Q Can you tell us how* much merchandise was 

202 in those cartons? A Well, I would figure it ap¬ 
proximately about $1,000 or $1100.00 worth of mer¬ 
chandise. 

Q Can you tell us where that merchandise came from 
in the store itself? A It came from what we would call 
the Drug Department, which handled the drugs; not 
really drugs. There were some shampoos, perfumes, nov¬ 
elty jewelry, games, toys; miscellaneous items. 

• • • • 

Q What did you do after that, sir? A I immediately 
contacted my lawyer, and my lawyer and I went over to 



Mr. Draisner’s office and he was so violent there we could 
not talk to him. He actually chased us out of the office. 

Q What do you mean, he was “so violent”? A We 
could not talk to him at all. We asked him what was 
going on. He became very angry and violent that we 
even bothered to come into his place, and told us 

203 that his lawyer -would handle the whole thing, and 
would we please leave. 

• • • • 

Q Did you have any intention prior to the time that 
you saw Mr. Vinnick in the store, and this merchandise 
leaving, of foreclosing under your chattel trust? A No, 
I did not, for the simple reason that in that type of 
business there is an annual rebate. Rather, every six 
months there is a large rebate on the ice cream company. 

THE COURT: What do you mean by that? 

THE WITNESS: You own your own equipment. The 
store owned its own fountain and refrigeration. 

Now, in the 11-month period before I sold to Mr. Low- 
enstein, I, myself, got back $2,000 in rebate. In other 
words, you pay the price of the ice cream, and the more 
you sell the less it costs you at the end of the year. 

Now, I knew this. In fact, Mr. Lowenstein’s check was 
right at that time waiting to be made out, and it was a 
$500. check for four months. I knew it. So I was not 
worried about money and, as I said before, I was the one 
who suggested waiting four months before they even start 
paying. 

204 There was no thought in my mind about fore¬ 
closing. There was plenty of time for my bills to 

be met. They could meet it next week and pay double, 
or the next following month and pay a double payment 
or something like that. 

In fact, I had discussed with the Lowensteins about the 
second week in June when I was in there, and Mr. Lowen- 
stein says that he had a little rough going, his bills were 
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mounting up with him. I says, “You don’t have to 
worry about it, you have got the ice cream rebate coming 
soon, you will be able to straighten yourself out.” 

Q So that you had no intention of foreclosing prior 
to the time you saw this merchandise leaving the store? 
A Definitely not. 

* • • • 

206 THE WITNESS: To me, what I would have 
paid for it wholesale. 

* • • • 

207 Q Now, they asked you, did they not, how much 
business you did? A Yes, they did. 

Q You told them? A Yes, at the time I did. 

Q How much did you tell them that you did? A I 
don’t remember exactly, but I also suggested that they 
can examine the books at Mr. Max Frank’s office. 

* • • • 

208 Q How much merchandise did you have in the 
store at that time? A I figure approximately four 

to $5,000 worth of—no, I am wrong—about $4,000 worth 
of merchandise, including the perishables. 

• • • • 


210 Edwin Hayes 
• * * testified as follows: 

Direct Examination 

• • • • 

211 Q How old are you at the present time? A 
18. 

Q In 1946 you were working at Ernie’s at 409 18th 
Street, Northeast? I believe that is the number. A 
That is right. 

• • • • 

Q Can you tell us what merchandise was sold? 
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A There were sides to the store; one was the fountain 
and the other was various items, such as razor blades 
and cosmetics and things of that sort. 

Q Now, what w\as sold? A Well, almost everything 
on the other side of the store. 

Q The entire w r all of merchandise, would you say? A 
Except for a few items that were left because they weren’t 
wanted or they didn’t sell them. 

• * • * 

214 Q After the merchandise was taken into the 
Mayfair Pharmacy, how much merchandise was 

left in the store, in Ernie’s store? A Not much at all. 
There were a few things left, such as—I believe it was 
some games that were broken, or something like that, 
left behind, and a few other small items, I don’t recall 
what they were. 

Q In other words, the store was just about cleaned 
out? A That is right. 

* * • * 

215 Cross Examination 

* • * # 

216 Q Did you do your work in any different way 
after the Lowensteins took over than what you did 

when Botwinik operated the store? A I don’t believe so. 

• • * • 

Q After Mr. Vinnick came in, you three continued to 

work there, did you not? A That is right. 

Q Did you do your work in any different manner after 
Vinnick came there than you did before? A Wait 

217 a minute, I don’t remember whether Bob Williams 
worked while Mr. Vinnick was there or not. I 

don’t recall that. 
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Q Did you do your work in any different way when 
you worked for Vinnick than you did when you worked 
for the Lowensteins? A No. 

• • • • 

218 Q And was the business the same as it was 
before? A No, the business dropped off. 

• • • • 

Q Did it drop off when the Lowensteins took over 
below that which the Botwiniks did? A I think it 
stayed approximately the same. 

Q But it fell off when Vinnick took over? A That is 
right. 

• • • • 

221 Q Then you took the merchandise not only off 
of this shelf on one side, but also in the back 
shelves; is that right ? A That is right. 

• • • • 

223 Q Mr. Hayes, how much of that merchandise 
that you put in cartons was there when Mr. Bot- 
winik had the store? A Approximately the same 
amount, I guess. 

Q Was any of the merchandise you put in those car¬ 
tons, merchandise that was purchased after Mr. Bot- 
winik left? A I guess there was, some of it, yes. I am 
not sure. 

Q How much of it? A I am not sure how much Mr. 
and Mrs. Lowenstein purchased. 

• • • • 

Q Do you have any idea what the entire quantity 
would have sold for if you had sold them to customers? 
A The entire quantity? 

Q Yes. A I don’t know the prices on all of them, 
but I would say it would be somewhere between 700 and 
a thousand, I guess. 

• • • • 
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225 Ernest Botwinik 

m m m • 

Cross Examination—resumed 


226 Q Had you ever made any such misrepresenta¬ 
tions prior to the signature! A By misrepresen¬ 
tations, what do you mean ? 

Q That the business did not bring in what you said it 
had brought in? A No. The business brought in what 
I said it would bring in. 

Q Now, they came into the store after this contract 
was signed for the two-week trial period? A That is 
right. 

Q They were there every day, were they not? A Yes. 
Q And in the evening they checked the register to 
see how much business was done in there? 

232 • • • * 

Q Did you read those papers over? A Yes. 

Q Now, you knew at that time, did you not, that Sylvia 
Light was related to Mr. Draisner? A In some manner, 
yes. 

Q And you know also at that time that Miss Light 
was advancing the $3,000 as Mr. Draisner told you? A 
As Mr. Draisner told us. 

Q Now, when you looked over the first chattel deed of 
trust and your note which describes your $8500.00 did 
you make any objection to the trustees named therein, 
namely, myself and Mr. Draisner? A Yes, we did. 

Q And did you permit them to remain? A We had 
to. It was the only way we could sell the store. 

233 Q Mr. Penn made no objection other than the 
fact that— A He did make an objection, as I 

stated. Mr. Penn said ‘you would either have to do it 
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the way Mr. Draisner wanted it, or walk out on it all 

* * • 

together.’ 

Q And you decided to take it that way rather than to 
walk out? A At the time 1 had been very ill, that was 
the only reason why I was selling the store. My wife had 
been operating it almost three months alone, and it was 
just a question of getting her out because of the long 
hours. 

• * • • 

234 Q Yes. In other words, you got $5,000 less 
$1350.00? A That is right. 

Q And at the same time you borrowed $1500 from Mr. 
Cohen, didn’t you, in addition to that? A That is right. 

• • • » 

240 Q And the only way you know what went in 
there was what you saw from the emptiness of the 
shelves? A 1 saw the shelves empty. I went over and 
stuck my hand into these packages, moved the top layers 
and just looked what was inside them. 

Q How many shelves are there from which these items 
come, that is, where these items were before that? A 
There were approximately five shelves, and the shelves 
were, I would figure, about 20-foot long. 

Q Each shelf was 20-foot long? A About that. 
Around that side, yes. 

Q Were they all taken from one side or were they 
taken from the store generally? A No, all of that one 
side had to do with the novelty toys. The other side was 
strictly fountain and candy, and cigarettes. 

Q Do you know r how much of those items that went 
into those boxes were items that you had on your shelves 
when you owned the property; how much vras merchan¬ 
dise which the Lowensteins had bought? A Well, there 
were many items there that I sold too, but they were 
items that were replaceable. You buy that every week 
or every two weeks. 
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Q Do you know how many of them were yours and 
how many of them were ones that the Lowensteins 

241 had purchased? A There is no way of telling. 

• • • • 

THE COURT: Was Mr. Vinnick in the store when 
you saw these boxes? 

THE WITNESS: Yes. 

THE COURT: Did you talk to him about them? 
THE WITNESS: Yes. He told me that Mr. Draisner 
had taken over; but as far as the boxes were concerned, 
he wouldn’t give me any information about the boxes. 

* * * * 

THE COURT: Did you ask him about that? 

THE WITNESS: Yes I did. 

THE COURT: What did he say? 

THE WITNESS: See Mr. Draisner. 

• • • * 

Q Will you tell us whether there was any merchandise 
still left in the store? A Very little. 

Q How much of it was left in the store? A Well, 
I didn’t go into the back room, the stockroom, but 

242 there were odd and end pieces scattered around 
that side, but I couldn’t tell you exactly how much 

because I really didn’t dig that far. 

• • • • 

Q Did you ever observe during the time the 

243 Lowensteins were there if they ran any sales on 
the old merchandise you had there? A No, it 

wasn’t the type of store that you run sales on. 

• • * • 

H. Winship Wheatley, Jr. 

• • * testified as follows: 

* • * • 
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Direct Examination 

• • • • 

245 Q I show you Civil Action 35666 and ask you 
to examine that file and see if you do not find 
therein a complaint which you filed on behalf of Mr. 
Botwinik. A The complaint is signed by me as one of 
counsel, yes. 

Q You handled that entire action for the plaintiff? 
A Well, I handled many of the details in connection 
with the other attorneys in the case; my Dad and Mr. 
Lebowitz w”ere also counsel in the case, and I handled, I 
think, most of the details with them. 

* • • • 

278 Q Mr. Wheatley, after the judgment of this 
prior case you have in your hand, 35666, did you 

receive an accounting or purported accounting from Mr. 
Draisner? A I never received any written ac- 

279 count from Mr. Draisner. I did receive from Mr. 
Draisner information from which I made up an 

account. Now, that is my best recollection. 

» • • • 

281 MR. WILLCHER: I offer this in evidence, may 
it please the Court, as Plaintiffs' number 7. 

• • • • 

MR. MILLER: I object to it on the previous ground, 
Your Honor. 

THE COURT: Yes. It may be received. 

(Plaintiffs’ exhibit number 7, previously marked for 
identification, was received in evidence.) 

• • • • 

282 MR. WILLCHER: This letter is dated October 
25, 1946, addressed to Mr. Herman Miller, 800 H 

Street, Northwest, Washington, D. C., and it is in re 
Ernest Botwinik, et al versus Donald S. Lowenstein, et aL 
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“Dear Mr. Miller: 

“There is enclosed herewith a copy of the findings of 
fact and conclusions of law as well as final judgment, 
both of which papers were signed by Judge Morris on 
Wednesday, as you know. 

As the judgment provides that Mr. Draisner shall ac¬ 
count for and pay to the receiver the monies received by 
him, his agents and employees, from the sale and dis¬ 
posal of the chattels and personal property at 409 18th 
Street, Northeast, and from the conduct of the business 
at said address, formal demand is herewith made for 
the payment of the amount that is due. 

Please have Mr. Draisner give Mr. Lebowitz a com¬ 
plete statement showing how he arrived at his figures, 
and at the same time transmit to Mr. Lebowitz, or me for 
him, a check for the amount that is payable. 

Yours truly, 

Marked enclosures J. R. over J. S. C. C., Mr. Lebo¬ 
witz.” 

• • • * 

283 Q After the sending of this letter, did you re¬ 
ceive any correspondence in reply to that letter 

from Mr. Miller, Mr. Draisner, or Mr. Vinnick? • * * 
A That is right. 

* • • • 

MR MILLER: The same objection, Your Honor. 

* • • • 

THE COURT: It may be received. 

(The letter referred to was marked Plaintiffs’ exhibit 
number 8 and received in evidence.) 

MR. WILLCHER: May I read this to the jury? 

THE COURT: Yes. 

284 MR. WILLCHER: This is a letter on the let¬ 
terhead of A. M. Draisner, real estate, 1404 L. 

Street, Northwest, Washington, D. C., National 8036, 
dated October 30,1946. 
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It is addressed to Louis Lebowitz, 917 15th Street, 
Northwest, Washington, D. C.: 

“Dear Sir: 

“I have been directed to advise— 

THE COURT: Let the jury understand that Mr. Lebo¬ 
witz had been appointed by the Court as the receiver to 
take over this business. 

MR. WILLCHER, (continuing): 

“I have been directed to advise you that the balance 
of the monies for account of Don’s Variety Store is now 
held as special agency account and that the claims against 
said account are greater than the amount on deposit. 
This amount in full to be turned over to you upon re¬ 
leasing Mr. A. M. Draisner of all liability. 

Respectfully submitted, 

Milton Vinniek.” 

• • • • 

285 MR. WILLCHER: I offer this as Plaintiffs’ 
exhibit number 9. 

(The letter dated November 1, 194G was marked Plain¬ 
tiffs’ exhibit 9 for identification.) 

* • • • 

(The letter was handed to Mr. Miller.) 

MR. MILLER: The same objection, Your Honor. 

THE COURT: It will be received. 

(The letter marked Plaintiffs’ exhibit number 9 for 
identification was received in evidence.) 

MR. WILLCHER: Mav I read it to the jury? 

THE COURT: Yes. 

MR. WILLCHER: This letter is dated November 1, 
1946, addressed to Mr. Herman Miller, 800 H Street, 
Northwest, Washington, D. C. 

“Dear Mr. Miller: 

“Mr. Lebowitz advises that he has received a letter 
from Mr. Draisner’s office which indicates that he has a 
balance on hand, but that he is holding this amount 
awaiting the release of Mr. Lebowitz. 
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Please advise Mr. Draisner as to the terms of 

286 the final judgment entered in this case which pro¬ 
vides in paragraph 4 that the defendant, Abe M. 

Draisner, shall account for and pay to the receiver ap¬ 
pointed herein all monies received by the said Abe M. 
Draisner, his agents and employees, from the sale and 
disposal of the chattels and personal property at 409 
18th Street, Northeast, and from the conduct of the busi¬ 
ness at said address and jurisdiction retained herein to 
retain the amount accountable hereunder. 

It would be appreciated if you would advise Mr. Drais¬ 
ner to let Mr. Lebowitz have the accounting provided by 
the judgment. 

Yours truly, 

J. R. over J. S., cc Mr. Lebowitz.” 

BY MR. WILLCHER: 

Q After writing that letter to Mr. Miller, did you 
have any reply from him concerning that? A I didn’t 
have any reply from Mr. Miller but Mr. Lebowitz re¬ 
ceived this— 

THE WITNESS: But a check was received from Mr. 
Vinnick, and sent to Mr. Lebowitz, which he turned over 
to me, and on which I wrote to Mr. Miller. 

* * * • 

287 (The documents referred to were marked Plain¬ 
tiffs’ exhibit numbers 10 and 11 for identification.) 

* • • • 

MR. MILLER: The same objection. 

• • * • 

MR. WILLCHER: Plaintiffs’ number 10 is the check 
made to Louis Lebowitz, signed A. M. Draisner, agent 
number 2, Milton Vinnick, attorney. 

It is attached to a letterhead, A. M. Draisner, 

288 Real Estate, 1404 L. Street, Northwest, Washing¬ 
ton, D. C. 



“Mr. Louis Lebowitz, Receiver, 917 15th Street, North¬ 
west. 

“Dear sir: 

Enclosed is a check for balance of monies held by me 
for Don’s Variety Store. 

Sincerely, Milton Vinnick.” 

MR. WILLCHER: Plaintiffs’ 11 is a letter to Mr. 
Herman Miller, dated December 10, 1946, in re Botwinik, 
et al versus Lowenstein, et al. 

“Dear Mr. Miller: 

A check from Milton Vinnick payable to Mr. Louis 
Lebowitz, Receiver, for $218.78 has been received, accom¬ 
panied by a letter stating: ‘Enclosed is a check for bal¬ 
ance of monies held by me for Don’s Variety Store.’ 

If it is intended that this check and letter represent 
the amount due by Mr. Draisner in accordance with the 
final judgment in the case of Botwinik versus Lowenstein, 
please let me have an account from Mr. Draisner show¬ 
ing how he arrives at this balance. 

Yours truly, J. R. over J. S., cc to Mr. Lebowitz.” 
BY MR. WILLCHER: 

Q Mr. Wheatley, after your letter of December 10, 
1946, did you receive a reply from Mr. Miller or his 
clients! A I received a telephone call from Mr. 
289 Miller. I talked to him. 

• • • • 

Q What occurred during those conferences and con¬ 
versations, Mr. Wheatley! A Well, Mr. Goldberg was 
representing the Lowensteins and Mr. Miller was repre¬ 
senting Mr. Draisner, and I was trying to represent the 
Receiver and arrive at some way under which we could 
figure how much money was due, and I told Herman that 
the $218. check didn’t seem to me to be right, and would 
he please sit down with me and go over the figures, and 
he said to call Mr. Draisner; and I either telephoned or 
went over to Mr. Draisner’s office or he came over to 
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mine—they were just around the comer from each 

290 other—and Mr. Draisner said that he didn’t have 
any information about it because Vinnick had han¬ 
dled it; that he had put Vinnick in charge and as far as 
he was concerned Vinnick had all the records. 

And I talked to Mr. Draisner, with Mr. Miller’s per¬ 
mission, because he was his attorney, and I went around 
to Mr. Draisner’s office and he brought out his books, and 
as I recall it now he had a ledger book or a journal of 
some type, and I started to check these figures with Mr. 
Vinnick. Mr. Draisner was running in and out and say¬ 
ing to take it up with Mr. Vinnick, and I couldn’t think. 
There was just too much going on. 

• • • • 

291 • * * A n d he had his record to sustain what he 
contended was the way he should draw his ac¬ 
count, and I told him that he was charging himself for 
receipts, and he was claiming credit for payments, but 
that he wasn’t charging himself, also, for the things that 
he had bought, and that when he was accountable as a 
trustee—and he was apparently the agent for Draisner, 
because Mr. Draisner didn’t know anything about it, or 
at least told me that Mr. Vinnick had all the records— 
that he had to give a fair and complete accounting for 
what he got. 

Mr. Vinnick said that that was the best method that he 
knew to keep his records, and that all he knew was he 
received so much money and he paid out so much money 
and he had left so much money. 

And I said, “Mr. Vinnick, that is not the way that I 
think you have to account.” 

• • • • 

I said, “Vinnick, if you paid so much money for 

292 a carton of cigarettes, then you are responsible for 
_ what you did with that carton of cigarettes. Now, 






74 









how much did you have that you bought that you still 
have, and how much did you sell ? ’’ 

He says, “I don’t know, 1 didn’t keep any daily run¬ 
ning inventory. All I know is how much I took in, and 
how much I spent, and here is what I got left.” 

# • • • 

Well, I says, “Herman, that may be, but I think you 
have got to account and charge yourself for everything 
that you received.” And it ended up, or after some 
period of days we ended up, by me writing a letter to 
Mr. Miller and sending him what X considered a con¬ 
structed account, and in that I credited him with the 
monies that he received from Mr. Draisner and from Mr. 
Lowenstein and from cash receipts, and charged him for 
his payments, and I also thought he had to be chargeable 
for what he had bought in the way of merchandise. 

293 The constructed account that I drew was based 
on the assumption that he had started out with so 

much merchandise on hand, and I gave him my letter, the 
way I had figured it, the formula, but you could figure it 
another way by just dropping that out, and there was 
still left about $2200 that I thought—and Mr. Vinnick 
differed with me—I thought that he owed the Receiver. 

• • • • 

Now, they were my figures, what I thought he owed. 
Of course, Vinnick said that he just didn’t agree with 
my method of accounting. 

• • • • 

294 (The documents referred to were marked Plain¬ 
tiffs’ exhibit numbers 12 and 12-B for identifica¬ 
tion.) 

MR. MILLER: Same objection. 

THE COURT: Received. 

(The documents previously marked Plaintiffs’ exhibit 
numbers 12 and 12-B for identification were received in 
evidence.) 
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MR. WILLCHER: May I read the letter to the jury 
and parts of the account? 

THE COURT: Yes. 

MR. WILLCHER: The letter on the letterhead of H. 
Winship Wheatley, and Junior, attorneys and counsellors 
at law, Denrike Building, 1010 Vermont Avenue, North¬ 
west, Washington 5, D. C. 

Dated December 21, 1946, addressed to Mr. Herman 
Miller, 800 H Street, Northwest, Washington, D. C. 

“Dear Mr. Miller: 

On December 5, Mr. Milton Vinnick sent me a check 
payable to Mr. Lebowitz for $218.78, and subsequently I 
went over his books and records wuth him to determine 
how he arrived at this balance. ♦ 

In arriving at this figure Mr. Vinnick charged himself 
with monies received and a claimed credit for all ex¬ 
penditures. On the basis of the information received by 
me from Mr. Vinnick, I have prepared schedules 
295 showing receipts and disbursements and have con¬ 
structed account as to the accountable balance. Mr. 
Vinnick told me that no inventory was taken at the time 
he took possession of the premises. Accordingly, the first 
entry on the constructed account is estimated only. 

However, this figure is substantially in conformity with 
a formula of adding total value of the appraisal at the 
time of the receivership with the amounts of receipts and 
sales, less the cost of the merchandise purchased. 

There are enclosed herewith two carbons of the con¬ 
structed account with schedules A, B, and C, together 
with a copy of this letter so that you may communicate 
with Mr. Draisner and advise me respecting the account¬ 
ing required of him by the Court order. 

Yours truly, H. Winship Wheatley, Junior. 

Marked enclosures.” 

Now, the constructed account, the first page of it, reads 
as follows: 
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“Constructed Account of Abe M. Draisner, Trustee: 
Value of fixtures, equipment, merchandise, and stock 
in trade, in premises number 409 18th Street, Northeast, 
actual inventory not taken, value estimated at $2,500. 
Cash advanced and sales receipts as shown on at¬ 
tached scheduled A, $2,546.75.’’ 

296 THE COURT: Let me interrupt you. That 
$2500 included fixtures ? 

ME. WILLCHER: It says so. 

THE WITNESS: Yes. 

THE COURT: Fixtures and stock in trade? 

THE WITNESS: Yes, sir, that is right. 

THE COURT: All right. 

What is your next item? 

MR. WILLCHER: “Cash advanced and sales re¬ 
ceipts as shown on attached schedule A, $2,546.75. 

Cost of merchandise and stock in trade, as shown on 
attached schedule B, $1,714.50 which is carried over in 
both columns. 

Payment shown on attached schedule C, $411.42. 

Value of fixtures and equipment, and merchandise de¬ 
livered to receiver as shown on appraisal, $1,835.55. 

Check tendered receiver, $218.78; balance accountable, 
$2,581.00” 

BY MR. WILLCHER: 

Q Mr. Wheatley, after you sent this letter together 
with the enclosures to Mr. Miller, did you have any con¬ 
ference with Mr. Miller or his clients concerning that 
account? A I don’t remember having spoken to Mr. 
Draisner after that about the account; except for around 
the hallway here this morning. 

297 I talked with Mr. Miller and it is impossible to 
estimate how many times—it was dozens of times. 

I would see him at the courthouse and I would say, “Her¬ 
man, how about filing the account.” 

I think that for a while I saw him every morning and 
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every morning I asked him the same question and he was 
every morning going to take care of it. 

Now, sometime later I received a letter from Herman 
and in which he said he was sending me a copy of a 
proposed account which he was going to file. 

Q Do you have that letter with you? A I have his 
letter but I don’t have the acocunt, and I honestly don’t 
know whether I received it or X didn’t. So far as I can 
remember, it was not enclosed. It was supposed to be 
enclosed and I didn’t receive it. 

Q Did you examine the Court file to see whether or 
not the original was filed in Court? A I have examined 
the Court Docket and examined the Court File as of last 
Friday, now—I haven’t examined it for the last two 
days—but as of last Friday there had been no account 
filed, and I don’t remember having received from Herman 
the enclosure which he mentioned in his letter, though I 
think Harry received one, and Herman told me after he 
had written the letter or after I had received the letter 
that he hadn’t gotten it signed yet by Mr. Drais- 
298 ner and it was going to be filed, and I have written 
him after that date, three letters, all of which in¬ 
dicates to me that I didn’t receive that account; all of 
which asked him to please let me have the account, and 
I know that Herman and I are both embarrassed to see 
each other, because every time I would see him I 
would ask him when he was going to file the account and 
every time he would say he was going to do so when 
Mr. Draisner signs it. 

So that is the way it stands. The accounting so far els 
I am concerned, has never been received, and this account 
which I prepared, which appears as if it was prepared for 
Mr. Draisner, you understand, of course, was prepared 
by me for my construction of what his account should be. 

Q You prepared it from the facts and figures given to 
you by Mr. Vinnick? A From the information which I 
had from Vinnick and which I believed were applicable, 
yes. 


Q Mr. Wheatley, I noticed in the account that you 
have here, the first item, value of fixtures, equipment, 
merchandise, et cetera, at $2500. Would you mind ex¬ 
plaining for the benefit of all of us how you arrived at 
that figure? A Yes. 


299 THE WITNESS: I made it on the same for¬ 
mula as is set forth in my letter. 

I said, “It is in conformity with the formula of add¬ 
ing the value of the appraisal at the time of the receiver¬ 
ship/ ’ and that appraisal is $1835.55. 

THE COURT: That was the appraisal that Adam 
Weschler made for the receiver in the other lawsuit? 

THE WITNESS: That is right, sir. 

THE COURT: And that was made when? 

THE WITNESS: That was made just prior to the 
receivership. 

I took that figure of $1835.55 and added it with the 
amount received from sales. 

Now, Vinnick had kept his records showing how 
much money he got, how much cash he got, and that was 
shown in Schedule A. 

MR. WTLLCHER: That was $2,546.75; is that right, 
sir? 

THE WITNESS: It was $2,546.75, less the first two 
items shown in that schedule which were cash received 
from Lowenstein and cash received from Draisner. 

In other words, it was the net receipts of $2435.29 
less $72.50, which left $2362.79. 

So I added the appraisal and the cash receipts, which 
gave $4198.34, and then I credited that less the 

300 cost of the merchandise purchased. 

In other words, he bought about $1700 worth of 
stuff, so I subtracted that and it left a balance, as I 
saw it, accountable of $2483.84, and I roughed it out at 
$2500.00. 
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The same figure could be arrived at by doing it on a 
different basis, but when the account was constructed 
that was the formula for making that inventory valuation 
as the stock. 

« • • • 

301 Q I asked you what was the other method that 
you used in arriving at the amounts showing the 

amount due? A The other method would be simply to 
ignore the value of the equipment entirely which was the 
first item shown when I constructed the account and found 
that he had received $2546.75 from which he had paid 
$411.42 for items which were shown on my schedule C, 
which primarily related to salaries and perishables, and 
the like, and that left a balance of $2200. 

So, whether you figured it with the value of the mer¬ 
chandise and equipment in, or whether you figured it 
without capital for that, he still owes somewhere between 
$2,000 and $2500.00 according to my figures. 

THE COURT: I don’t follow that, Mr. Wheatley. 

THE WITNESS: All right, sir. 

THE COURT: I got, I think, pretty clearly 

302 your first method of arriving at this balance, but 
I don’t get your second alternative method. 

Tell us again about that. I have the account before me. 

THE WITNESS: Your Honor, the constructed ac¬ 
count has the first filing of values fixed, and so on, at 
$2500. 

THE COURT: That is fixtures and stock in trade? 

THE WITNESS: That is right, sir. 

THE COURT: All right. 

THE WITNESS: If you just exclude that entirely, 
and the next item is cash advanced and sales receipts 
was $2546.75. Begin your account with that. . 

THE COURT: All right. Now, that means that cash 
was received from Mr. Lowenstein of $111.46; cash ad¬ 
vanced by Mr. Draisner, $72.50? 

THE WITNESS: That is right, sir. 




THE COURT: And then the date of receipts from 
June 23 to and through July 30? 

THE WITNESS: That is right, sir. 

THE COURT: And that makes $2546.75? 

THE WITNESS: Yes, sir. 

THE COURT: Now, start from there. 

THE WITNESS: That would be the cash received. 

THE COURT: That is right 

THE WITNESS: Now, to find out what he still 

303 owed, we would deduct first the authorized expendi¬ 
tures. 

THE COURT: Right. 

THE WITNESS: Now, he spent for salaries, and so 
on, according to the accounts seen, $411.32. Now, those 
were primarily not for merchandise. There were some 
merchandise items in there. There was a payment to Low- 
enstein of $50.00; payments on past due accounts, that was 
not new merchandise, but old accounts, of about $93.00, 
and salaries $228.00, and trash removal and deposits, and 
so on, which brought it up to $411.00. 

Now, he was certainly entitled, as I saw it, to a credit 
of that $411.00 against his cash receipts. 

THE COURT: Right. 

THE WITNESS: Now, if you deduct those cash pay¬ 
ments from his cash receipts, it left a balance of $2235.00. 

That does not take into account the money he paid for 
merchandise, and the reason I wouldn’t take that into 
account for merchandise is because if he has paid it out, 
he had to have the merchandise to counterbalance it 

THE COURT: So, in the method of arriving at it, 
you need to give him—you neither give him credit for it 
nor charge him with it? 

THE WITNESS: That is right. Those items, those 
two items were balanced off against each other, So it 
was $2235. that way or $2800 the other way, of 

304 which he had tendered $218.00 which left this bal¬ 
ance of $2500. 









THE WITNESS: No, sir, it did not. I know that 
there was a statement by Mr. Botwinik to me as to what 
he thought it was worth— 

THE COURT: How about Mr. Vinnick or Mr. Drais- 
ner or Mr. Miller, did they tell you what the value of it 
was as compared with the amount they sold it for? 
307 THE WITNESS: Now*, as near as I can recall, 
sir, Mr. Draisner didn’t say anything about it. He 
just said Mr. Vinnick handled everything. 

So what I am saying, I think, came from Vinnick. And 
Vinnick, as I recall, didn’t know what was sold. They 
had just sent over to the store certain things that they 
said vrere not selling fast enough or they wanted to get 
rid of, and they sent them over and they got this price 
for them. 

He didn’t have, as I recall, any list of what he sent 
over, or its cost price. This was simply the gross receipts 
for it. 

THE COURT: And did you say earlier that Mr. 
Vinnick said he did not have an inventory of stock as of 
the time he took over the management of the business! 

THE WITNESS: Vinnick told me that he didn’t make 
any inventory at the time. 

THE COURT: He did not make any? 

THE WITNESS: That is what he told me. 

THE COURT: All right. 

Cross Examination 

• • • • 

309 Q You have no personal knowledge, do you, that 
the merchandise that was in the store, when turned 

310 over to him by the Lowensteins, is similar in 
amount to that as appraised by Mr. Weschler in 

August? A Now, I do not, Mr. Miller. All I know 
about it is what I have told you and the information 
given to me by these gentlemen that I have talked to. 
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• * • • 

Redirect Examination 

* • • • 

311 MR. WILLCHER: That is the Plaintiffs ’ case, 
if Your Honor please. 

MR. MILLER: If Your Honor please, I would like 
to make a motion at this time. 

• • • • 

MR. MILLER: The first thing that is claimed in this 
case by the plaintiffs are that there was a misrepresenta¬ 
tion that the business was profitable and netted a profit 
each week, whereas, in fact, it was operated-at a loss. 

» • • • 

313 Now, Number 3, in connection with a claim of 
misrepresentation that the defendant procured for 

314 them a loan of $3,000 to assist them in paying 
the purchase price and represented the loan as 

being made by one Sylvia Light, whereas, in fact, Light 
was only the nominal party, without the knowledge of 
the plaintiffs. 

• • • • 

320 MR. MILLER: Your Honor signed an order 
for a public sale in this case, in which the order 

has been endorsed as seen and may be presented for 
signature which I signed as the attorney for Draisner, 
Light and Miller, and also signed by Harry W. Goldberg 
in which he says, “Seen and may be presented for signa¬ 
ture,” and he signs there as the attorney for these par¬ 
ticular plaintiffs. 

• • • • 

321 THE COURT: I hold that it is not an estoppel 
in this case. 

MR. MILLER: Now, in connection, if the Court 
please, with this particular case there is no proof here 
what the damages of these plaintiffs are. 
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i • • i 

325 MR. MILLER: But what is the damage? 

THE COURT: Well, the damage, it seems to 
me, is what they clearly lost by virtue of, shall we call 
it a premature foreclosure. They lost the $2,000 they 
had put in, and there is a deficiency judgment of $5600 
against it, as a result of it, and his own second trust 
note, which is $3,000. 

• • • • 

332 THE COURT: • # # but I do believe that this 
jury, if they believe the defendant was responsible 
for the foreclosure and failed properly to carry out the 
instructions, would be entitled to find for the plaintiffs 
for the $2,000 invested in it, $5639 deficiency judgment, 
and the $2700. 

• • • • 

335 • • • trust agreement says he should not be 

liable for errors in judgment. They claim that 
this is not an error in judgment but a wilful attempt 
to eliminate some stock and destroy the business. 

Now, at the time that that contract was made, they 
didn’t rely upon him as a true fiduciary. They had Mr. 
Goldberg. They admitted that. They had an attorney; 
for what purpose? Not to rely upon a trustee, but to 
protect their interest. 

• • • • 

338 Morris Cohen 

• • • testified. 

* • • • 

Direct Examination 

• • • • 

339 Q Did you receive a listing from anyone with 
respect to Don’s Variety Store at 409 18th Street, 

Northeast? A Not at Don’s Variety Store, no sir. 
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Q Was it known as Ernie’s? 

• # • • 

A I got that through Mr. Frank, who was at that time 
connected with Mr. Zarpas, who was also with us, and 
had a business chance broker’s license, working together 
with us. 

» • • • 

Q Was Mr. Frank associated in any way with you in 
business? A No, sir. 

Q With Mr. Draisner? A No, sir, not to my knowl¬ 
edge. 

* • • • 

340 Q And as the result of that did you meet the 

Lowensteins? A I did. 

• • • • 

Q Did you have any personal knowledge your- 

341 self as to how much business was done? A Only 
from the word of Mr. Botwinik. 

* • • • 

342 Q Was any inquiry made by the Lowensteins 
from the Botwiniks in your presence at the store 

as to how much business was done? 

• • • • 

A I asked him what approximate amount of how 
much he was doing at that period of time, then. 

• • • • 

A He said that he was averaging around a hundred 
a day. 

• • • • 

343 Q Did you ever take them back to the store 
before a contract was signed? A Yes, sir. 

Q How many times? A Oh, two or three times, I 
imagine, sir; maybe more. 









— 
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344 Q I hand you Plaintiffs’ exhibit number 1, 
which purports to be the contract. Those negotia¬ 
tions resulted in the execution of this contract, did they? 
A Yes, sir. 

* • • • 

Q Did they ever say anything to you that they 

345 didn’t have $5,000 in cash? 

• • • • 

Before that contract was signed, on February 28, did 
they ever tell you that they did not have $5,000 in cash? 

• • • • 

THE WITNESS: Yes, sir. 

• • • • 

346 Q Now, limit it to before February 28. Did 
they ever ask you to arrange to have a loan made 

to them of $3,000? A No. 

Q Did they ever tell you that they would not have, 
before February 28, $5,000 to pay down on this prop¬ 
erty? A No. 

• • • • 

347 Q In the course of the trip from Takoma Park 
to the store, was any mention made to you that 

they did not have $5,000 to put in this business? A No, 
there was no talk of money there at all, sir. The only 
talk there was at that time, if I may say this, is as to 
whether the store was doing the amount of business it 
should be doing; whether it was at its capacity or peak. 

• • • • 

348 Q Did you receive any money from them when 
they signed the contract of February 28, Plaintiffs’ 

number 1? A I think we did receive the sum of $1,000 
if I am not mistaken, sir. 



Q Now, after you got their signature on the contract, 
or at the time you got their signature on the contract, 
was anything said about borrowing any money? 

From you or Mr. Draisner? A From me? 

Q From you or Mr. Draisner. A No.. 

Q Did you say to them that you would be able to 
arrange a loan through Mr. Draisner? A Later. Not 
at that time. 


349 Q Did you lend Mr. Botwinik any money on 
that? A Yes, sir. 

Q How much? A $1500. 


A That was the loan, he come to me and he was 
aggravated and worried that he needed money for in¬ 
come tax purposes; could I lend it to him until after 
settlement. 

Q Did you lend it to him? A I sure did. I had a 
time getting it back, too. 


350 THE COURT: All right, that will be number 1, 
and then, Mr. Clerk, as the other defense exhibits 
are offered in evidence, alongside of your identification 
number write down the number again as they actually 
go into evidence. 

MR. WlLLCHER: I have no objection to it, may it 
please the Court. I see no particular point to it. 

No objection, though. 

(The document referred to was marked Defendant’s 
exhibit number 1 and received in evidence.) 

MR. MILLER: Ladies and gentlemen, it is on the 
form of Riggs National Bank, in ink. Address printed, 
15th and New York Avenue, Washington, D. C., 2-28-46. 
Number—it is either a 2 or a check mark: 

“Pay to the order of Ernest Botwinik, $1,000, One 
Thousand Dollars, Morris Cohen, 6000 13th Street.” 
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And it has on the back of it, “Demand personal loan” 
and is endorsed by Mr. Botwinik. 

• • • • 

351 Q Was anything said to you then that they 
didn’t have the balance? A About four or five 

days before that, sir. 

• • • • 

A Yes. You see, they were supposed to settle four¬ 
teen days after February 28, and I imagine it was around 
the 13th or 14th of February, somewhere near there, or 
a day before that, or a day after that, and they come in 
and told me they didn’t have the money. So I told them 
what we could do, we would try, if I could arrange 
through Mr. Draisner, to give them a loan. 

• • • • 

352 Q Will you tell us exactly to your best recol¬ 
lection what was said with Mr. Draisner and your¬ 
self and the Lowensteins? A Well, it was—we told 
him then, as I told him, that is, I told him at that time 
that Mr. and Mrs. Lowenstein were short, and he wanted 
to know the amount which I told him. 

* • • • 

Q What did Mr. Draisner say after you asked him for 
the loan for them? What did he say in that connection, 
as to who was going to lend the money? A Well, it was 
told right in front of them that he was going to lend 
the money. 

• • • • 

353 A That at that time Mr. Draisner’s sister was 
his straw, and that any money that was lent was 

lent through her. 

• • • • 

THE WITNESS: So we said, “Mr. Draisner says 
‘well, he thinks he can get it, to go to the bank and 
endorse the note’.” 
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And we explained to him that the money would be 
loaned, like through a store, like any real estate action 
is done through a straw. Now, do you understand what 
I mean, sir? 

• • • • 


A No. 

• ■ * • • 

356 Q Now, at that time was any discussion had 
as to who was lending the $3,000 to the Lowen- 
steins? A Well, that is why Mr. Botwinik got a bit 
perturbed that they didn’t have enough cash. 

• • • • 


357 Q Now, at that time did you lend Mr. Botwinik 
another $500.00? A That is right, made it $1500.; 

that thousand and this five. 

• • • • 

358 Q Was an inventory ever taken up to the time 
this contract of February 28, Plaintiffs’ exhibit 

number 1, was signed? A No, sir. 

Q Was an inventory taken by you or anybody in 
your office, or Mr. Draisner, up to the time the settle¬ 
ment was made? A No, sir. 

Q Was any such inventory ever turned over to your 
office by anyone? A No, sir. 

• * • • 

361 The way I understood it, they were not doing 
the amount of business that they should have been 

doing. 

Q Did he tell you that? A Mr. Lowenstein did, sir, 
yes. 

• • • • 

366 Robert Fribush 

\ 

• • • testified. 

• • • • 


I 


Direct Examination 


* • • • 

Q What is your occupation, Mr. Fribush? A Phar¬ 
macist. 

Q Do you have your own drugstore? A Yes. 

* • • • 

Q How long have you had that store? A Eight and 
a half years. 

Q Directing your attention to the year 1946, 

367 did you have the store then? A Yes, sir. 

Q Did you have an occasion to make a visit 
to a store located at 409 18th Street, Northeast, known 
either as “Ernie’s” or “Don’s Variety Store”? 

• • • • 

Q And at whose request did you go to that store? 
A It was from Abe Draisner’s office. I think it was 
Vinnick. 

• • • • 

Q And when you got there, did you make an inspec¬ 
tion of the store? A Yes, I did. 

Q What was the purpose of your inspection? A 
Well, he asked me to give a sort of an estimate of the 
amount of the stock and merchandise in the store. 

* • • • 

368 A At first I was, in that stock. At first I was 
until I saw the stock and then I wasn’t interested 

in it at all. 

# • • • 

369 Q Now, what was the condition, or what did 
you see over there when you inspected the stock, 

and describe it?. A Well, about all I saw was a few 
school supplies and then merchandise that most of it was 
obsolete. 

Q Well, did you see merchandise on both sides of the 
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store, that is, throughout the store? A I looked around 
the whole store. 

Q Would you say that one side of the store, the 
shelves, were completely empty or was it stocked with 
merchandise? A Well, it looked like the store was 
getting ready to close, because it was half stock and 
half the shelves were empty, and drawers I happened to 
look at* were empty too. 

Q And did you make an approximation or did you de¬ 
termine the valuation as to the merchandise in the store 
at that time? A Well, I gave him an offer, but I told 
him I didn’t want it. I said, “About all the stock 
370 is worth is about $60.00, but I couldn’t use it at 
all.” 


Hyman Bronfin 


• • * testified. 


Direct Exammation 


Q What is your business? A I am a druggist. 


• * • • 


A I owned and operated the drugstore adjoining 
that, at 1800 D Street, Northeast. 


• • 


371 Q Are you acquainted with or did you ever 
go into the store at 409 18th Street? A On two 


occasions. 


Q Will you tell us the first occasion? A Three occa¬ 
sions, if I may amend it. 


372 Q When is the next time you inspected the 
property? A Within a week of the purchase of 

the stock which I made in ’46. 

• • • • 

Q Will you tell us what examination you made pre¬ 
liminary to acquiring this stock, if any? A I looked 
over the shelves and made a rough appraisal of what I 
thought the stock was worth at wholesale price. 

• • • • 

373 A It was merchandise which had been on the 
shelves for some time. 

Q Who did you discuss the matter with in connec¬ 
tion with acquiring the merchandise? A I think it was 
a Mr .Vinnick. 

• • • • 

Q Would you say that that merchandise that was on 
the shelf, wholesale prices, in your opinion, to your 

374 best recollection, was worth $1100? A Not at all. 

Q What, in your opinion, would you say the 
wholesale price was? A The wholesale price would vary 
from the amount which I paid by 10 to 15 per cent; 15 
per cent being the outside percentage. 

Q You mean more or less? A More. 

Q In other words, you paid 15 per cent less than what 
you thought the wholesale value was? A From 10 to 15 
per cent less. 

• • • • 

Q Do you remember how many cartons was taken over 
to your store? 

• • • • 

A That there were six cartons. Two, approximately, 
the size of cigarette cases. 

* • • • 

375 Q Would you say that that merchandise was 
readily salable which you took? A Part was and 

part of it was not. 


Q Was there any particular need that you had for 
it? A No. 

• • • • 

376 Q When, after that, can you recall that the 
store at 409 was closed? A I believe it was 

within two or three weeks later that the store closed. 

• • • • 

Q Would you say that the sale, from your sole in¬ 
spection before you took that merchandise out, 

377 would you say that the sale of that merchandise 
from that store was an advantageous sale to him. 

or would you say that it depleted and wrecked the 
store? A I—that is a complex question. If I may an¬ 
swer it in part, I think the store was wrecked before 
the merchandise was sold. 

Q Would the sale of that merchandise have any par¬ 
ticular marked effect on the carrying on of his business? 
A Not in my opinion. 

• • • • 

Q Were some of them pharmaceutical products? A 
There were pharmaceutical items which are not legally 
sold in anything but a drugstore, such as the Lilly ’s 
green soap. 

Q What kind? A Lilly’s green soap. Any item 
which is marked with U. S. P. is not supposed to be sold 
except in a drugstore in the District of Columbia. 

• • • • 

378 Cross Eaximmation 

• • • • 

Q You say you were in the store two times? A Yes, 
sir. 

Q The first occasion was in 1945, the second occasion 
when you appraised the merchandise, and the third occa- 






sion when you paid for it? A The third occasion was 
when it was subsequently sold at auction. 

Q And you would say when you saw it in July of 
1946 that it was wrecked at that time, the business was 
wrecked? A Yes, sir. 

• • • • 

379 A It was not necessary, sir, for me to visit the 
store to ascertain that fact. I had been a neighbor 
there for a considerable length of time. 

Q Did you ever take an actual inventory of what you 
purchased from Mr. Vinnick? A I think that subse¬ 
quent to the purchase I went over the items to see whether 
or not I had made a favorable buy or an unfavorable 
one. 

Q But you took no actual inventory? A No, sir. It 
was a rough count 

* • • • 

384 Q At the time you made your offer to buy this 
merchandise from Mr. Vinnick, did you take an in¬ 
ventory of the merchandise that you were buying? A 
Not an actual count, sir. 

Q So that you were estimating what you saw there? 
A That is right, sir. 

Q And of course, you were estimating to your benefit, 
were you not, sir? A Any buy as would be in that 
direction, sir. 

Q And you were not going to pay as much as whole¬ 
sale cost, would you? A No, sir, not for shelf-worn 
stock. 

• • • • 

Q Even if it was not shelf-worn, you would not pay 
as much as wholesale? A That is correct. 

• • • • 

388 THE COURT: Would you say that what you 
bought was substantially the entire stock of that 
character? 




THE WITNESS: When you say of that character, 
sir— 

THE COURT: As distinguished from the other side 
of the store, the soda fountain, cigars and candy? 

THE WITNESS: Yes, Your Honor. 


389 THE WITNESS: Well, I understood that the 
store, that they were attempting to resell the store 

and they were attempting to resell it under the guise 
of a store which would be more concerned with the res¬ 
taurant business than with patent medicine and variety. 

THE COURT: Is that what he told you? 

THE WITNESS: Yes, sir. That was my understand¬ 
ing. It may not have been in those words, but that 
was my understanding. 

BY MR. WILLCHER: 

Q You said if a person comes in and buys a dozen 
of a particular variety of item rather than one, 

390 you give him a reduction. Suppose a customer 
comes in to buy a dozen tubes of toothpaste, in¬ 
stead of one, do you sell it to him for from 10 to 15 
per cent below your cost of price? A No, sir. 

Q You make a profit on it, don’t you? A Yes, sir. 

Q Even though you sell a dozen at a time? A Yes, 
sir. 


Morris Cohen 


Direct Examination—resumed 


398 A Mr. Goldberg asked Mr. Draisner to take it 
over and see what he could salvage for the 
Lowensteins. 









399 Q Do you remember an incident regarding a 
showcase? A Yes, sir. 

• • • • 

A That was on, I will say, a month or five weeks, 

something in that area, before the trusteeship, sir. 

• • • • 

A That he bought a case from, I don’t remem- 

400 ber the firm’s name, sir, across the street from the 
Merchandise Building, or is that Q and R—and he 

came in the office that afternoon, called me twice and 
finally caught me, or I don’t remember exactly maybe I 
called him back, I had the message on my desk, and he 
came over and he told me that he bought a showcase, dis¬ 
play case, and he gave the people a check, if I remember 
right, and it bounced. 

•Now, he asked me to go over and see this gentleman, 
and I don’t remember his name, and we went and went 
in Mr. Lowenstein’s car. He had just—oh, he told me 
about a few weeks before that, told me that evening that 
he had purchased this car. If I am not mistaken, it was 
either a Plymouth or a Dodge, sir. 

* • • • 

A And we went over to see this man for Mr. Lowen- 
stein, and my purpose was to go there more than any¬ 
thing else to try to get the money back. Mr. Lowenstein 
had tried to get that check good and was giving him 
money when that check bounced. 

• • • • 

Q Did he tell you what condition his business * 

401 was in then? A Yes. 

Q What did he say? A He said it was very 
very slow, it was falling down. 

Q After the trust agreement was signed, Mr. Cohen, 
did you go over to the store to help take an inventory? 
A I did, sir. - 
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Q Who was over there to help you out? A Mr. Vin¬ 
nick, Mr. and Mrs. Lowenstein, and myself. 

Q When you got there, tell us to your best recol¬ 
lection chronologically, the sequence as to what hap¬ 
pened, what you did and what you said? 

* • • • 

Q Did you make a complete itemization of the articles 
that were in the store? A We started to and quit in 
the middle. 

Q At that time did you hear whether anything 

403 was said by Mr. Vinnick to Mrs. Lowenstein that 
insulted her or embarrassed her or hollered at her 

in any way? A No, I did not. Everything was in a 
sort of a discussion and Mr. Vinnick objected to the way 
we were taking inventory because we did not know what 
the cost was and didn’t even know a lot of the prices on 
the retail price even, sir. 

* t • • 

Q And did they sign any papers in connection with 
that inventory? 

* • • • 

Q Did you see them sign any ? A No, sir. 

• • • • 

404 Q Had you in any way made any agreement 

405 with Mr. Botwinik that he wouldn’t foreclose on 
the note before the trust agreement was signed? 


A If I am not mistaken, sir, it was in my office. Mr. 
Botwinik and his younger brother—I don’t know his 
name, a big tall boy—they came in and we were talking 
about this thing and other things, and Ernie says to me, 
“I know you want your money,” and I says, “I do.” 

So, talking, and finally he says to me, he says, “I will 
hold off if you won’t press me for that $1500.” He 
says, ‘‘I will hold off.” 
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I says, “Ernie, I won’t do a thing in the world to hurt 
the Lowensteins.” I says, “If it is necessary, I can live 
for another two or three months without using that 
$1500.” 

• * • • 

408 Cross Examination 

• • • • 

Q Mr. Cohen, who drew this contract up, Plaintiffs’ 
exhibit number 1? A That was drawn up in our office 
by Mr. Draisner. 

409 Q It is on your particular form, isn’t it? A 
That is right—wait a minute, that is not my par¬ 
ticular form, sir. 

Q Mr. Draisner’s particular form? A That is right. 

* • • • 

435 Abe M. Draisner 

* # * testified. 

• • • • 

436 Direct Examination 

• • • • 

437 Q Now, what is the first thing that you person¬ 
ally know in connection with those negotiations? 

A I think the first time that I met the Lowensteins was 
when Mr. Cohen introduced them to me after he had 

shown them this store. 

• • • • 

438 Q Had you ever seen the store before that 
time? A No, sir. 

Q And had you had any conversations with Mr. Bot- 
winik personally or over the phone relative to how much 
business he did? A No, sir, I had no contact with him. 

• • • • 
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439 Q At that time had the Lowensteins or any¬ 
body told you that they did not have $5,000 called 
for in that contract? A No, sir. 

* • • • 

442 A Mr. and Mrs. Lowenstein came into my office 
a few days before the settlement date called for 

in the contract, and told me that they were not able to 
get their money from Atlantic City and they wanted to 
know what they could do about it. 

As I recall, it was either at that time or within the 
same day Mr. Cohen came in and discussed the matter 
with me also, and it was his suggestion, if possible, that 
I arrange the loan for the difference. He pointed out to 
me that our commission was $1350.00 and that it would 
be a matter of advancing $1650.00. 

I had never seen the store. I simply asked Mr. Cohen 
if, in his opinion, the advancement of the money would 
be a good one, that I would be willing to do it. He felt 
at that time that it would be, that I would be satisfac¬ 
torily protected. 

Q At the time they had the conversation with you 
about this money did you tell them in any way that you 
were a Court trustee, or a trustee for others, and you 
could arrange to lend them money and that you were 
going to lend them money of Sylvia Lights? A I don’t 
recall having any discussion about—frankly, I don’t re¬ 
call having any discussion like that with them, Mr. Miller. 
I simply recall telling them that I would advance the 
money to them, and I don’t frankly recall going 

443 into any of the details other than to tell them that 

I would make the loan for one year. 

• • • • 

444 A I don’t think that there was—I don’t know 

what was in their minds, but there was nothing ex¬ 
pressed to me. 

• • • • 
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454 Abe M. Draisner 

455 # 


Direct Examination—resumed 

• • • • 

Q You heard him testify, did you not, about you be¬ 
coming very violent and abusive? Did that occur? A I 
don’t think I was abusive, but I was very firm in the posi¬ 
tion that I had taken that he was not going to get his 
money, and he said that he could get it and he had a right 
to claim it, and I said, “If you want to, and you demand 
that money, then I will not make the settlement, because 
I will not turn this money over to you at the present 
time.” 

And Mr. Penn began telling me about what my obliga¬ 
tions were to turn the money over, and I told Mr. Penn 
that I did not know whether he was acquainted with the 
District law governing these matters, and since he told 
me he was not licensed in the District I could not take it 
upon myself to accept his advice. And then there ensued 
some discussion about whether or not I was obligated to 
carry out as agent the request of a principal, and I 

456 told Mr. Penn that I would not discuss the matter 
any further; that I did not intend to settle other 

than I had outlined; that I had been asked, as a matter 
of courtesy, to make the settlement which was not re¬ 
quired by law for me as the broker to so do, and that if 
I was to make the settlement it would have to be upon 
those terms. 

457 • • • 

And at that time, as far as I knew, Mr. Botwinik raised 
no question about the designation of trustees. 

Q Did the Lowensteins raise any question about the 
trustees? A No. As I recall, the Lowensteins raised 
the question with me about the name on the note. 
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458 • • 

Q What was that question that they raised? A Well, 
they wanted to know why the note was made up as it was, 
and I told them that in the use of a straw party, which I 
was using, I was designating my sister, who had no in¬ 
terest in it, and that the reason I was designating her is 
for me to enable to make a transfer or even a sale, if I so 
elected, of the note; and that it was common practice in 
my office by me on any loan, whether it was my money or 
anyone else’s money to designate a straw party rather 
than the actual holder of the note, for the reason that notes, 
particularly, frequently can change hands in the course of 
their life. 

For instance, this note could have been sold to someone 
else, or it could have been deposited in the bank for col¬ 
lateral, or it could have been directly borrowed on. 

There are numbers of reasons. 

Q Could you have made the note payable to you and 
also been named as trustee? A Well, I don’t think you 
can, Mr. Miller, but the reason I didn’t make it payable 
to myself is for a very real reason; that the bank that I 
deal with is fully aware of the use of straw parties, but 
it is their procedure to prefer a guarantee of a. note to be 
different than that of the person to whom the note is made 
payable. I can’t answer why the banks do that. 

459 • • • * 

Did you hand them these papers to look at and examine- 
before they signed? A Yes, I advised them to read them 
rather carefully and to be sure that they understood what 
these notes were, because they would obligate them for 
the amounts of money stated in the notes. 

461 # 

Q At that time, Mr. Draisner, was there any mention 
made of an inventory having been made? A I asked 


them whether they had taken an inventory and they said 
they were going to do that when they turned it over. 
462 Q Was an inventory produced at the time of set¬ 
tlement? A No, sir. 

470 # 

Q Well, give us your best recollection, sir. A My 
best recollection is it was at the second payment when I 
learned they were in trouble. 

Q Do you recall what was said? A Well, Mrs. Low- 
enstein was physically, or looked to me to be in very poor 
condition. She actually was worn out. Mr. Lowenstein 
had lost some weight, I believe, and he told me that it 
was just too much for him; that they were working such 
long hours, and it was fatiguing to both of them. And 
also that things were not turning out the way they wanted 
it to. 

471 .... 

Q Did you ever threaten to foreclose on them? A At 
no time did I ever do that. 

472 .... 

MR. MILLER: If Your Honor please, I should like to 
offer this as Defendant’s number 7. It is not in evidence. 
It is marked for identification as number 7. 

This is the letter that Mr. Lowenstein admitted that 
he drafted. 

473 .... 

(The paper dated June 1 was marked Defendant’s Ex¬ 
hibit number 7 and received in evidence.) 

.... 

476 # Mr. Cohen was interested in our welfare, 

as we had a note due to Mr. Draisner who helped 
me finance the payments on the store and was also per¬ 
sonally interested. He said he would go with me and 
have a talk with Mr. Kahn, and see what could be worked 
out. 
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480 # • • • 

Q Were you able to accomplish weekly payments? A 
Well, he called me back about it and said that real- 

481 ly I was putting him on the spot; he would prefer 
not committing himself. 

Q Do you know whether they paid the rent that was 
due on June 1? A I don’t think they did. I would 
have to go back, Mr. Miller, on that point, and check 
records. 

Q Mr. Draisner, what is the next thing that you recall 
occurring, to your best recollection? A Well, it was 
about this time that the situation began to develop into 
a snowball. I mean, it was one thing after another I 
began hearing about, and I believe it was about this time 
that I urged them to contact their attorney. 

• • • « 

Q Did Mr. Goldberg represent you in any way? A 
I don’t ever recall him ever representing me. I only knew 
him by sight as an attorney. 

482 • • • 

I do know that there was a point reached at which I 
suggested that their attorney conform and come formally 
into the picture, because it was getting to the point where 
it was a matter of saving whatever they could, and I also 
told them, as I recall, that I am in the position of being a 
subordinate interest; that I could be wiped out by a prior 
claim, and that I frankly had an interest to see that they 
weren’t wiped out apart from a personal feeling that I 
didn’t want them wiped out. 

483 * * 

Q Did you have a conference with Mr. Goldberg? 
A I believe I have had several telephone conversations, 
and I believe a number of conferences in his office. 


484 • • • 

“Que. Will you tell us the transaction between Mr. 
Goldberg, the Lowensteins and you which led up to the 
signing of the trust agreement ?” 

• THE WITNESS: I recall Mr. Goldberg calling me 
and telling me what had to he done to salvage the situa¬ 
tion; that he had concluded things were in a pretty sad 
state of affairs. 

And it was my recommendations, and that was without 
personal reference to myself, that these people attempt to 
get a manager on a commission basis to take over the 
property; that I thought that if someone else managed 
and operated the business—and I will be frank and say, 
Mr. Miller, at that time I concluded that these people 
didn’t know what they were doing. They didn’t have the 
business ability to run that business. 

I based that on several mistakes which I believed they 
had made, such as buying a lot of equipment when they 
could ill afford, such as the considerable confusion 

485 that they had, at least it impressed me as confusion, 
in the manner in which they were operating their 

business. 

• • • • 

A Mr. Miller, I did not contact Mr. Botwinik directly. 
I was aware of the fact that Mr. Cohen had advanced 
money to Mr. Botwinik. • • • 

489 • 

Q Who prepared the trust agreement? A I believe 
the trust agreement was prepared after two or three con¬ 
versations about it in Mr. Goldberg’s office. 

Q Did you prepare it? A No, I definitely did not 
prepare it. 

Q Did he prepare it, do you know? • • • 

490 • • ■ • • 

Q At the time the trust agreement was signed or be¬ 
fore the trust agreement was signed, was there any con- 


versations in connection with an inventory or what mer¬ 
chandise was in the store? A Well, Mr. Miller, I had 
requested—I had made several requests, and one of them, 
as I distinctly recall, was a request of inventory. I told 
them I wanted to know what inventory I was taking over 
and the value of it so that I could report to them what 
changes took place in inventory, because it is ob- 

491 vious in the type of business like that, that there 
is, in certain items, a rapid turnover and in other 

items a slower turnover. 

• • • • 

I had requested that these people take the inventory, 
a complete inventory, and turn it over to Mr. Vinnick. 

Also requested that they stay out of the store other 
than any visit. * * * 

Q Was Mr. Goldberg to continue to represent them? 
A My understanding was that he was. He also told me 
at that time he was doing all this work for nothing be¬ 
cause he felt sorry for the people too. 

y 

492 • • • 

Q Did you go over and take any inventory? A No, 
sir, I did not. 

Q Were you at any time thereafter able to get an in¬ 
ventory or was any inventory ever reported back to you? 
A Well, Mr. Miller, in conjunction with that, Mr. Vin¬ 
nick who was an employee of my office at that time, tele¬ 
phoned me a short time after they started taking inven¬ 
tory—I would like before that to go back and say that 
these people had brought to me at the time of the trustee 
agreement being signed, that there were a lot of obliga¬ 
tions, current bills due, and Mr. Vinnick called me on the 
phone and said, “Mr. Draisner, there are quite a number 
of current obligations. There is a lot of obsolete stock, 
and I can’t seem to get heads nor tails about the price 
nor the identification of the stock.” 
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“A lot of the stock,” he said, “Was shopworn,” and 
as I recall he also said that some of the stock was abso¬ 
lutely useless, and he pointed out to me, and I asked him 
what he meant, and he said, “You have some checker 
games that parts of them are missing; you have got a lot 
of toys here that are broken; and they are of absolutely 
no value.” 

495 • 

MB. MILLER: It corroborates the fact that he per¬ 
sonally accepted resposibility. 

MR. WILLCHER: If he was going to be trustee, you 
w r ould expect him to be personally responsible, wouldn’t 
you? 

MR. MILLER: Not as trustee. I never heard of a 
trustee becoming personally responsible yet. 

MR. WILLCHER: I have. 

THE COURT: That may be received. 

(The letter referred to was marked Defendant’s 
• 496 Exhibit No. 8 and received in evidence.) 

• * * • 

MR. MILLER: Ladies and gentlemen, it is on the form 
of the Standard Cigar and Tobacco Company, labelled 
“House of Quality and Service, 4151 Eye Street, North¬ 
east, Washington, D. C., dated August 12, 1946: 

“Mr. A. M. Draisner, 1404 L. Street, Northwest, Wash¬ 
ington, D. C. 

“My dear Mr. Draisner: 

We have been informed that Don’s Variety Store at 409 
ISth Street, Northeast has been closed. Since we had your 
authorization to send them merchandise for which you 
will personally be responsible for, we wish to advise you 
that we have one invoice amount to $28.87. 

We will appreciate it if you will mail us a check.” 

• • • • 


107 


Q Were there any other accounts, Mr. Draisner, that 
you personally guaranteed? A Mr. Miller, there were 
a number of them, but the names, offhand, I don’t indi¬ 
vidually remember; but the companies that were supply¬ 
ing the items that turned very quickly, like your candy 
and your tobacco, and your ice cream, and other 

497 items like that, which were the mainstay of this 
business at that time; each of those suppliers I 

believe individually I guaranteed the bills would be paid. 

498 # 

Q As this was going along, did you confer with Mr. 
Vinnick in connection with the policy of the business to be 
done? A Well, I discussed with Mr. Vinnick when he 
took over the actual operation at my request, that I would 
leave up to him the day to day operations, that is, the 
question of hiring and firing; the questions of making deci¬ 
sions that had to be made each day, but that I would prefer 
that he would discuss with me any problem affecting any 
change of management or any new ideas or proposals that 
he would make or would suggest to make that would be 
out of the ordinary course of business. 

Q And was there any discussion between you or did 
you tell him in any manner this item in connection 

499 with the sale of the old merchandise? * * # 

Q What did you do in that connection? A I would 
like to preface that, Mr. Miller, by stating that after I was 
given the power to act upon behalf of the Lowensteins, a 
few days after when I was aware of the fact that an inven¬ 
tory appeared to be impossible to get—and I had no basis 
upon which to rely even on the Botwinik’s inventory which 
I had believed had been gotten but later learned was not— 
I personally visited the store and I spent almost a half-day 
there, and I believe I have looked at every item in that 
store. 

I mean, I don’t mean that I individually picked up and 
looked in every box, but I mean I examined everything in 


that place, and I came to certain conclusions which I con¬ 
veyed to Mr. Vinnick. I felt, for one thing, that the mode 
of operation that had preceded, both by Lowenstein and 
Botwinik, were wrong, and I told Mr. Vinnick that I felt 
so. I felt that the store had no business dealing in slow- 
moving objects, and particularly a lot of the items that I 
believed were illegal to be sold. 

I, for instance, detected patent medicine being offered 
for sale. 

Q What kind? A Patent medicine. I saw As- 

500 pirins for sale. A lot of other items. While I am 
aware of the fact an Aspirin in itself isn’t danger¬ 
ous, I couldn’t see any reason why this type of store, which 
principally depended on the sale of magazines, cigarettes 
and candy, and catered principally to children, that there 
should be any item in there that anyone’s parents—any 
child’s parents—would question. 

If I recall, I was rather indignant—not against Mr. Vin¬ 
nick but about the matter, and I told him that I personally 
would like to have the items taken off of the shelves and 
disposed of. in the most profitable manner because I felt 
„ they had no business being there. 

Q Did you do that with the idea of trying to destroy 
the business, or trying to better the business? A I did 
it with the sole purpose, Mr. Miller, of trying to help get 
that business on its feet. 

501 * 

I went in the back of the store that day and I recall 
seeing large bulky boxes of toys, and others items, many 
of which were broken; many of which some of the items 
were missing. 

I recall, for instance, opening some checker sets and 
finding not even a complete set of checkers, and I said to 
Mr. Vinnick, “A lot of this is merely taking space; I per¬ 
sonally think we ought to emphasize selling those items 
that are most profitable,”—such as ice cream, cigars, cig¬ 
arettes, and other items. 
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And I also made quite a point with Mr. Vinnick that I 
was not pleased with the general appearance of the store. 

I mean, you had such a conglomeration that if I, as an 
individual, w’ould walk into such a store I personally would 
not have been too anxious to do business. You saw shoe¬ 
strings on one ledge, and then you would see aspirins, and 
then you "would see cosmetics, and then you would see some 
toys. 

Well, I just couldn’t conceive of that illogical arrange¬ 
ment of a lot of assortment of things that were not related 
to each other. 

502 Q Was it your best judgment in the operation 
of that business that those items be disposed of for 
the best price obtainable? A Well, I asked Mr. Vinnick 
what items would move quickly, and what items would move 
very slowly, and particularly—I am not referring to those 
items that I thought we ought not to even have. There 
were a lot of things like hairnets and shoestrings and other 
items like that that I didn’t question the right to sell there,— 
but I w r anted to know whether they would move; such 
things as razor blades. I felt those items that would 
merely linger on, and many of them were shopworn, ought 
to be disposed of, and items put in there that would move 
very quickly, because it was apparent to me that the only 
way that this business was going to get on its feet—and 
I believe it had a good location and could have-rwould be 
to have rapid-moving items. The space of this store, 1 
would like to point out, Mr. Miller, is a very small one. 

505 • * * 

And at that time I learned that many of these items were 
there because of the so-called tie-in sale. I would like to 
point out that this was shortly after the war was over, and 
during that time, of course, I had no knowledge of how 
they operated the business, but I understood later, when I 
made this inquiry, that in order to get an item like cigar¬ 
ettes and candies, rapid-selling items, you had to buy the 
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slow-moving items or yon couldn’t get the other items, and 
that apparently is what a lot of this stuff was, was residue 
that had been there and had been accumulating and hadn’t 
been moving. 

In other words, I couldn’t conceive of why a person in 
that type of thing would have had boxes of hair lotion. If 
your lotions were not moving, you wouldn’t have had a 
lot of them there if they were moving. You would have 
maybe six or eight boxes, but some of the items, I think— 
to me, anyway—were far more than an ordinary buyer in 
that business, experienced in that type of business, would 
go out and buy. 

# * • • 

507 I had discussed with Mr. Vinnick the desirability 
of making this store into a luncheonette store. In 

other words, where food could be served. Not a restau¬ 
rant, now, Mr. Miller. . I mean a luncheonette. There is 
a different type of license and different requirements, but 
such items as cold and prepared meats to be sold, and 
sandwiches sold. In other words, it was near a school and 
that type of item would appeal and could sell very quickly. 

We were also in the period of the summer just preceding 
the opening of school, and there were a number of schools 
right nearby. As I understand it, that was the mainstay 
of this particular variety store in the past; that the children 
came in and got their lunches and things like that. 

And I told Mr. Vinnick that these other items ought to 
be out of the way and I asked him if he would check into 
the cost of getting some stools and some tables. I don’t 
at the moment recall whether he did or not, because we 
were intervened by court action. 

• • • * 

508 Q Did it in any way have any bearing upon the 
day to day business that was being done with respect 

to the ice cream? A No, sir. I felt the removal of those 
items would, in effect, clean up the place and make it; and, 
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if anything, increase the business. 

Q There came a time when it was reported to you that 
they were sold? A Mr. Miller, if I recall the incident 
correctly, I went over it one time and met the man to whom 
they were sold. 

Q The gentleman who was on the stand this morning? 
A Mr. Bronfin, I believe is his name. Yes. I met him 
upon one occasion. 

Q And did you discuss the matter with him ? A I told 
Mr. Bronfin why I wanted to sell the items. I also told 
him the fact that even though I technically was a competi¬ 
tor, of his, I felt that we ought not to be involved in drug 
items, and if he didn’t want to buv them I asked him if he 
could make some suggestion that someone could use them, 
and he came over at my request and was extremely friendly. 
He had one conversation with me, and reported to Mr. 
Vinnick, and I frankly— 

• • • • 

I frankly felt that the man was being sincere and 
509 honest when he told me that he could not pay me 
the wholesale price, but that he was willing to give 
me under the wholesale price for many of these shopworn 
items, with the understanding that we weren’t going to 
resell any of these items again, and I told him it was my 
desire to get them out of the store and to keep them out of 
the store; that I would never consent to these similar items 
being brought back in again. 

515 # 

Q Did you pay the money called for in that letter out 
of your own personal account? A Yes, I did. 

516 * 

Q Mr. Draisner, in connection with this sale made of 
these articles, were you actually there when the sale 

517 was actually made with Mr. Bronfin? A Mr. Mil¬ 
ler, I spoke to Mr. Bronfin one time and I didn’t 


actually conclude the sale because I preferred that he 
would examine the items and make his offer. Mr. Vinnick 
telephoned me when the offer was made, which I think 
was in the neighborhood of $140-odd dollars, and I asked 
Mr. Vinnick if he thought that was the best price, and he 
told me that the party buying the merchandise had told 
him that it was slightly below wholesale price, and Mr. 
Vinnick said, “As you know, some of these items are shop¬ 
worn.^ 

• • • • 

Q At the time that you authorized that, did you do 
that with the idea of wrecking this store? A • Mr. Miller, 
I had the purpose in mind of disposing of items which 
were practically useless to the store and to use that money, 
plus, if I were a“ble, to use the money coming from Breyer’s 
which was about due, an amount in the neighborhood of 
about $700.00, I believe; to use what part of that I could 
to get the necessary tables and chairs, which I estimated 
were not going to run over $100 or $150. at the most, and 
establish the luncheonette. 

518 I felt particularly that it would be wise, in view 
of the coming school season, which in my opinion 
would have meant that the business in this store would 
have increased materially. 

Q Did you do it with the idea of wrecking the store? 
A That was the farthest thing from my mind. 

Q Did you do it with the idea of trying to destroy 
the business so that the chattel deed of trust would be 
foreclosed? A I would hardly want to do that because 
I would wipe myself out at the same time. 

Q After the merchandise was sold, was anything said 
to you about that sale by Mr. and Mrs. Lowenstein? A 
I don’t think at the time, Mr. Miller, anything was said to 
me. I don’t recall any conversation regarding any dis¬ 
cussion about it. 

Q You don’t remember any objection by them? A No. 



Q Did Mr. Goldberg get in touch with you and object 
to it? A Not to my knowledge. 

520 • • • • 

Q Tell us, then, what occurred on that occasion? A 
Mr. Botwinik said that, as I recall, that he had something 
very important to see me about and that he didn’t intend 
to wait any longer, and I asked him what it was about, 
and he told me that he was going to foreclose. And I 
asked him what his reason was, and he said, “Well, I want 
to take the business over,” and he said, “I see no reason 
for waiting.” He said, “I want my money right away.” 
I said, “Mr. Botwinik, you know that Breyer’s Ice Cream 
will pay a check to my order within a matter of 

521 days, and as soon as that check is received I will 
get in touch with you or with Mr. Lebowitz, who is 

your attorney now, and go into the matter with you.” 

523 • . * . 

Q You were served with papers by that time? A Yes, 
I was served with papers. And that you would prepare 
the answer and probably at a meeting the whole matter 
would be discussed as to what procedure should be taken. 

524 • • • • 

Q Was the store open or closed then, do you know? 
A Mr. Miller, as I recall, we attempted to operate 

525 this business until the Receiver formally notified us 
that he was taking over. 

Q And was such a Receiver appointed and did he take 
over? A Yes. 

Q Who was it; do you know? A Mr. Lebowitz. Mr. 
Botwinik’s attorney was appointed Receiver. • 

Q At the time he took over, do you know whether or 
not any inventory was taken between you or Mr. 
Vinnick or Cohen and the Receiver Lebowitz? A I asked 
Mr. Lebowitz at the time I accompanied him to the store 
if he would be kind enough to give me an inventory imm e- 
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diately, and I don’t recall the exact words, but the reply 
was that it wmuld be taken care of in due course. 

Q Did you ever get an inventory from Mr. Lebowitz? 
A No, sir, I never received it. I recall distinctly, how¬ 
ever, Mr. Miller, of taking the matter up with you several 
times. 

528 * • 

Q Now, Mr. Draisner, did you get any of that $142.00 
personally of the merchandise that was sold to Mr. Bron- 
fin? A No, sir. That check -was deposited in the agency 
account, the special agency account which dealt exclusively 
with this business. 

Q Did you take any merchandise out of that store that 
was not turned over to Mr. Lebowitz? A I most cer¬ 
tainly did not, sir. 

Q Did you secrete any merchandise out of that store? 
A No, sir. 

529 Q Did you take any monies that were received 
through sales that you didn’t account for in this 

accounting and put in the bank? A To the contrary; X 
advanced the monies. 

Q Well, did you get any of that money? A No, sir. 

Q Will you answer by answering my questions cate¬ 
gorically? A No, I did not take any money. 

Q Had you received any money out of this store or 
from the Lowensteins, except on that second chattel trust? 
A During my trusteeship, I received not one single cent 
of compensation. 

Q Did you receive any monies, whether it was before 
the trusteeship or after the foreclosure sale, other than 
these two payments that were paid on your second chattel 
deed of trust note? A Well, I had received from the 
Lowensteins at the time I took over this store something 
in the sum of about $112.00 which I deposited to their 
account. 

Q That is the amount shown on the account? A That 
is correct. 


Q Have you received any monies of any kind which 
you have not accounted for? A I truthfully have not, 
sir. 

• • • • 

Cross Examination 

530 * * * * 

Q And you say all contracts that go through that office 
go through your hands? A That is correct. 

Q And that includes all contracts of associate 

531 brokers who are not employed by you? A That 
is correct. • • • 

540 * 

Q Wasn’t he raising some question in his mind 
about— A He didn’t like the fact that they were having 
to borrow part of the money. 

543 • 

Q Then if you had received these two payments, Mr. 
Draisner, and had made a record of it on your ledger 
sheet, why did you file a counterclaim against Mr. Lowen- 

stein for $3,000 alleging they had made no payments? 

• • • 

Q Well, I will read to you, Mr. Draisner, from your 
counter-claim: 

“The defendant states by way of counter-claim that the 
plaintiffs are indebted to him in the sum of $3,000 on the 
aforesaid second chattel deed of trust note dated March 
18, 1946, executed by the plaintiffs to the order of Sylvia 
Light, which the plaintiffs knew and were advised were 
the property of the defendant, and which was endorsed 
by the payee thereof to him, and he is now the holder 
and owner thereof; that the plaintiffs have not 

544 paid any sum whatever thereon, and the defendant 
demands judgment against the plaintiffs for the 

sum of $3,000 with interest at 6 per cent per annnm from 
March 18, 1946, plus a reasonable attorney’s fee as pro- 




vided by the chattel deed of trust, which was executed 
simultaneously therewith and secured said note, and the 
note and said chattel deed of trust each referring to each 
other, and are part of the same transaction, and therefore 
considered as one instrument besides costs.’’ 

A Yes, sir, I am fairly aware of that, * * * I had 
advised Mr. Miller that I had personally guaranteed these 
accounts, and that I thought I was entitled to the re¬ 
imbursement of the $300 and he so advised me. 

547 # 

THE WITNESS: I said it was the practice of my 
office, as it is most real estate offices, to designate straw 
parties as the nominal payee of a note, and I said that 
is done for many purposes, one of which is to sell 

548 the note, to transfer the note, or to collateral the 
note, or any other purpose that you may have; to 

exchange the note. 

• • • • 

In the operation of either a business chance or in a real 
estate transaction, it is convenient to designate a nominee 
party, having no interest; otherwise, a note might be 
payable, as it would have been in this case, part of it to 
several people; it might have involved preparing a dozen 
notes dividing the interests of different people which di¬ 
rectly are of no concern to the payor, and it is a simple 
procedure, and I think it is followed universally by prac¬ 
tically every lending institution and every real estate 
office. The payee being the nominee and not the party 
of interest. 

551 . • 

THE WITNESS: I am not going to say that in every 
case every real estate office will use a straw party, but I 
am saying that a straw party is very commonly used as 
the payee and it would be particularly in the case where 
there might be one or more persons having an interest 
in the particular loan. 



Q I think you also testified on direct examination, 
Mr. Draisner, that you didn’t think it would be exactly 
proper if you were the owner of the note to also be the 
trustee; is that what you said? A If you are the full 
owner, I don’t think it is customary to be the trustee. 


565 * * * 

Q And at that time did you make any discussion with 
Mr. Goldberg about the fact that you were the real 
holder of that second trust note? A Well, when 

566 Mr. Goldberg asked me to be the trustee, I told 
him that one reason I at first didn’t want to, I 

reluctantly accepted it, and I stated the reason I did so 
was because I was actually in the same boat as they were; 
if they went under, there was a possibility I would be 
wiped out as well. 

567 . . • • 

THE WITNESS: At the time, Your Honor, it was 
obvious to me that the solution to this was very difficult. 
It would involve, the employment of any person for com¬ 
pensation, that the store would hardly warrant paying 
anyone, and I told Mr. Goldberg that I would ask one of 
the men in my office to serve parttime to act as the man¬ 
ager; that I would endeavor to keep the expenses as low 
as possible, because based on the receipts which were 
revealed to me, it appared to me it would have been 
impossible at that time to have paid somebody a salary 
commensurate with being a manager and still keep the 
store going. The receipts just were not there. And I 
agreed to do so without any compensation, and I believe 
that the trust agreement provides that I did so without 
compensation. 


Q Finally after you accepted this bill of sale with 
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the last paragraph reading, “It is understood by the 
parties hereto that this sale is made subject to and with 
the approval of lien holders of record and their assigns ?” 
A Well, on that point Mr. Goldberg had free access to 
knowing who the holders were on these notes. He, in 
fact, knew who the holders of the notes were. 

Q You accepted it with that in there, did you not? 
A I accepted it. This was the bill of sale given to 
me. This bill of sale, I don’t think, bears my signature. 
The trusteeship bears my signature. 

570 . • • • 

Q But no inventory was taken? A Mr. Cohen and 
Mr. Vinnick attempted an inventory, I believe either that 
day or probably it was the following day, and I believe 
I mentioned that Mr. Vinnick called me and told me that 
it was impossible for him to take the inventory with 
them, and I told him that it was their responsibility to 
give Us an inventory. 

• • • • 

Q How did you arrive at the conclusion that it was the 
Lowensteins’ obligation for you to have an inventory? 
A Well, sir, it has been my conclusion that whenever a 
sale of merchandise of any kind is made, whether it is to 
a trustee or a direct sale where the trusteeship is 

571 not involved, that the person making a sale has 
to give an inventory to the person accepting the 

merchandise or the equipment or whatever is involved, 
otherwise you don’t know what is being offered. 

• • • • 

Q And since they didn’t give one,.you didn’t take 
one; is that the idea? A Well, Mr. Vinnick told me 
that as far as he was concerned, it was impossible to take 
one because they were unable to give him the items from 
which an inventory could be made. 





574 # 

Q I think you said that after you went over there you 
determined to get rid of the slow-moving items. Is that 
right? A I said that I went there, and I instructed Mr. 
Vinnick to do everything he could to dispose of the slow- 
moving items and those items which had little or no value. 

Q By slow-moving items you meant everything except 
candy, tobacco, and ice cream; is that right? A I don’t 
say that I meant everything, sir, because I didn’t go down 
and break down, item by item and tell him which item was 
a slow-moving item and which wasn’t, because I obviously 
would not have known at that time; but it was apparent 
to me, sir, that there were many items which had no busi¬ 
ness in being in the store, and I believe I mentioned on 
direct testimony that many of those items I believed were 
illegal to be sold in the store. 

582 • • • • 

Q Well, didn’t you think it was proper for you to go 
there and see what your agent was selling? A I had 
faith in Mr. Vinnick. Otherwise, I wouldn’t have put him 
in that position. 


Q And you are backing him up now? A I believe 
that he executed it to the best of his knowledge what was 
the proper thing to do. 

584 • • 

I do believe it would have been my responsibility if I 
had sold equipment, to have advised him; but I don’t think 
that the mortgage, if I am not mistaken—I could be—but 
I don’t think that the mortgage covers the merchandise 
of the store. 

585 • 

THE WITNESS: Am I to understand that if a single 
article is sold, that you are to call the holder of a note 
or the trustee? I have never heard of that. 


But I have never heard in the course of selling mer¬ 
chandise, which is freely and frequently passing back and 
forth, that you have to call up the holder of a note to 
get his permission in advance. If that were the case, 
you couldn’t sell a single item. 

586 ... * 

THE WITNESS: Your Honor, at the time that 
this transaction took place, I truthfully did not consider 
it as being unusual. I truthfully assumed that what I 
was doing would have been done in the normal course of 
business; that if you had items that you could not use— 
and certainly items which were illegal to sell—that it would 
not be improper to dispose of them. 

.... 

Q Didn’t you consider this a sale out of the usual or 
ordinary course of business of that store? A I answered 
by saying that I did not think it was out of the ordinary. 
I will not say it was a daily occurrence. I mean, you ob¬ 
viously don’t take shopworn merchandise every day and 
sell it 


Q Well, did you consult vour attorney? A On that 
specific item, and the sale of that, I did not, because I 
admitted to you and still admit that I did not consider 
under the circumstances that I was acting or that I did 
anything at all that was out of the ordinary. I will admit 
that it wasn’t a common occurrence, but I did not con¬ 
sider it as disposing of equipment or of the total of mer¬ 
chandise. I merely considered it as selling part of the 
merchandise that was unused; and attempting to use 
588 that money to use it for something that was more 
profitable. 

Now, I would like to ask, if that interprets it, then if 
a person sells something by the dozen, does that mean it is 
bulk? 



I have no clear knowledge, sir, from the reading of that, 
what bulk constitutes. And I am not able to interpret 
that, sir, in all frankness. 


A * * * i didn’t think that this was a part or an 
obligation under the Sales Bulk Act. If I thought so at 
that time, I would have acted differently. 

592 • 

Q Mr. Draisner, did it ever occur to you that you were 
in a rather unusual position; that you and your attorney 
were the trustees in the first deed of trust; that you and 
your attorneys were the trustees in the second deed of 
trust; that you were the parties secured in the second deed 
of trust, and that you were the trustee in the deed of trust 
for the benefit of everybody? 

593 * 

THE COURT: You mean the trustee to operate the 
place? 

THE WITNESS: Yes. At that time I accepted it be¬ 
cause I believe I have stated I was willing to do so with¬ 
out compensation, and I admit that part of my decision 
was to attempt to protect my own interest; but I endea¬ 
vored to try to act as fairly as I am humanly capable of 
acting in that matter. 


Q Mr. Draisner, after the receiver was appointed and 
this case was finally disposed of, you were ordered to ac¬ 
count for the moneys that came into your hand as trustees 
from June 21 to sometime around the latter part of July 
of 1946? 

Isn’t that true? A That is correct, sir. 

Q Did you ever file an account in this court showing 
what happened to that money? A I answered to 
594 the best of my ability to Mr. Lebowitz and Mr. 
Wheatley, and the apparent difference that exists 






is one of a question of inventory. Mr. Wheatley had re¬ 
peatedly told me that there was no question in his mind 
as to the accountability of monies that we received as we 
disbursed; and the many discussions that were held—and 
Mr. Miller finally had to be brought into the case because 
there were so many legal entanglements that I was lost 
in the maze, our simple position w*as we could not report 
an inventory; we could give no value to an inventory; 
that the only thing under the circumstances that we were 
able to report was the daily receipts and the daily dis¬ 
bursements ; that we did ask the Receiver to make an im¬ 
mediate inventory and give it to us. I have not to this day 
received such an inventory. 

606 ... * 

Q Mr. Draisner, on Friday evening we arrived at the 
only difference between you and Mr. Wheatley was the 
fact that you could not agree on the inventory; is that 
right? A I don’t know if there is any other difference. 
As far as I know, the difference resolved itself about this 
question of this inventory. And I mentioned to you when 
you showed me that list, I stated that I had seen that for 
the first time. I do not have the list in front of me, but 
as I recall the list contains many items of merchandise 
listed—I don’t know whether the cost items are given or 
estimated items, but they are given item by item—much 
of the merchandise contained in the store including the 
equipment, and as I recall looking at the schedule the 
equipment was together with the merchandise, and par¬ 
ticularly the equipment was estimated at what I would 
consider an unusually low figure. 

For example, I recall distinctly 12 stools or 10 stools 
were valued at $10 and I know that that type of 
607 stool would bring on any type of sale a consider¬ 
ably larger amount of money than the ten dollars. 

I have not questioned Mr. Weschler or anyone as to 
the method that they computed in appraising, I know that 
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there are different methods used. I myself appraise real 
estate on many different approaches that you take on 
appraisal of a piece of property and I presume that an 
appraiser who appraises merchandise has many alterna¬ 
tives on which to base his appraisal. 

I would like to have the list in front of me in order to 
refresh my memory but I think he appraised the stock 
and merchandise, everything contained in there, at a figure 
of $1800 and I believe that the foreclosure at a sale 
brought almost twice as much as that figure. 

So I do not know how’ much value there was in that 
appraisal. I have yet to know the purpose of that ap¬ 
praisal, what it purported to do and whether any inde¬ 
pendent appraisal was made by any other person. Be¬ 
cause the man who made that appraisal is the man who 
held the auction and I would hardly deem him to be im¬ 
partial. He knew at the time he made the appraisal that 
he was going to have an auction sale. 

609 • 

Q Mr. Miller brought to your attention, did he not, 
the fact that. Mr. Wheatley had requested an account from 
you as to inventory? A Yes. Mr. Miller brought it to 
my attention and not only Mr. Miller but Mr. Wheatley 
directly. As a matter of fact, I believe Mr. Wheat- 

610 ley, in his testimony, stated that he did discuss the 
matter directly with me. 

When I spoke to Mr. Wheatley, Mr. Wheatley asked me 
to reconstruct an inventory. I told him at that time that 
I was unable to construct an inventory, that I had no 
starting point or even a finishing point. I did not even 
have that in front of me from which I could even attempt 
to do anything. At that time, it would probably be easier 
to have gone over with him more thoroughly some of the 
specific items he wanted to go through, but I was unable 
to give him what he wanted because, as I have pointed out 
in my own testimony, we at no time did have any inven- 
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tory from which we could make a list'from which we could 
make an inventory. 

Now, Mr. Wheatley took the position in his discussion 
with me that there were two methods of constructing an 
inventory, as I recall, in my conversations with him. He 
said one would be the method of computing it on the basis 
of sales and I told him that that method is commonly 
used, but it is usable only when you have a controlled in¬ 
ventory both from start to finish and I told him this was 
open at both ends and that some of the sales involved 
were not a retail sale and that we certainly could not say 
that you could take the retail sales and claim that the 
inventory was a certain ratio of that retail sale when we 
had no starting point. 

Now, the other point he made was an arbitrary basis 
of inventory could be a starting point. I told him 
611 if that was his position that we could take the 
position that it was a dollar. The only thing, Mr. 
Willcher, that I have been able to give and have been per¬ 
fectly willing to give at all times is that which I have 
controlled. Mr. Wheatley himself told me at no time was 
he ever questioning the ingo and outgo of our moneys. 
He said, “I am not questioning that, Mr. Draisner, I am 
satisfied that you have put it in a separate account, that 
you show your daily receipts and your daily disbursements, 
but I need an inventory.” And I told him that that was 
what we wanted but we never got it. 

Q What do you mean by “controlled inventory”? A 
I would define a controlled inventory as a list of mer¬ 
chandise and equipment, completely evaluated in terms 
of either cost price or retail price with adjustments al¬ 
lowed either one way or the other with any offsets for 
merchandise not usable to reflect the value of that inven¬ 
tory or of that merchandise. In other words, I would 
say a complete inventory, if you would take the physical 
conditions of this courtroom, would be the valuation of 
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the equipment found in this room. Now, there would 
obviously be a variance at what some of these pictures 
are worth. Some one may give them an intrinsic value 
and someone may give a value that they think it may 
bring in an auction sale. There, again, some of these 
items would be subject to wide interpretation. 

But, if I had that as a starting point and had 

612 accepted that and had the list of items that came 
in, I could very well show by the daily receipts 

and outgo, and could adjust the inventory by the general 
ratio that is commonly used of retail sales to cost of mer¬ 
chandise. That, as I understand it, is very commonly 
done. It is a loose form of control, but where you have 
literally hundreds and hundreds of items you don’t take 
every day a physical recapitulation of every item con¬ 
tained in the store. I mean, it would be a physical im¬ 
possibility to take that type of inventory. 

The problem had actually resolved itself to that the 
people, when they attempted an inventory, were not able 
to get the very thing we wanted, they were not able to 
* give us an item by item list of the inventory contained 
there plus the equipment at either cost price or at market 
price or cost paid. 

Q. What you are trying to say, in other words, is that 
since there was no actual inventory taken, you just did 
not care what the inventory was and you had no way of 
figuring it. A I didn’t say I didn’t care. That is not 
fair to put your question that way. I didn’t say I didn’t 
care, I said I didn’t have it. I certainly wanted it, sir. I 
obviously did care whether I had it or did not have it. 

Q Then, after Lowenstein left your business, why 
didn’t you and your representatives take an inventoryT 
A Because it was impossible for us to take an 

613 inventory without their presence. 

Q The auctioneer did not find it impossible to 
take an inventory. A The auctioneer took an entirely 
different approach. • • • 


633 • # • 

Q You did not charge yourself for that inventory? A 
Sir, I can not charge myself with the inventory, because 
you are asking me to do the same thing Mr. Wheatley 
asked me to do, to construct a controlled account when 
I do not have a starting point. 

Q You could have at least charged $142.91. A This 
shows a receipt and disbursal. This method of account¬ 
ing is a simple accounting. We did not have all the data 
necessary to go into a complicated accounting procedure. 
Mr. Goldberg was aware we were going to keep daily re¬ 
ceipts and daily disbursals. He was so advised that is 
how the accounting would be kept. He was so advised 
in my presence at the time the trusteeship agreement was 
made, and it was my request that he, as the attorney 

634 for these people, check into our procedure. 

• i • i 

This account will show that the receipts and disbursals 
were made. It also shows what bills we have paid out, 
bills owed by these people that we paid for them during 
the period that we controlled the account. 

Now, I did not have even from them a complete list of 
their obligations. Some of these obligations became ap¬ 
parent to me after we went into the store. Now, we paid 
what items were within the limit of our capacity to pay. 

Now, if you can construct a complete financial profit 
and loss statement without a controlled account, I would 
like to know how you can do it. It is a physical impossi¬ 
bility, sir, to do it. 

635 • 

Q Mr. Draisner, taking into consideration the fact that 
you do not agree with Mr. Wheatley, did you ever file an 
account on which you relied? A Mr. Miller, on our be¬ 
half, filed an account with the court. 

Q Would you mind taking that file and see if you can 
find that account? A Yes, here it is. Here is a copy 



of this in the court file, if I am not mistaken. Mr. Miller 
can correct me. 

Q I think you are mistaken. Look through the file and 
see if you can find it. 

THE COURT: Where is it? 

MR. MILLER: There is no account in the record. * * * 


Milton Vinnick 


testified 


Direct Examination 


Q Are you a broker? A I am a salesman for Mr. 
Draisner and who is now my partner. 

649 • 

Q Directing your attention to June 1st or thereabouts, 
did you, in the company of Mr. Cohen, go to a party by 
the name of Stern Company in connection with some fix¬ 
tures that the Lowensteins had purchased? A I did, sir. 


652 * * * A Well, the next thing I knew in re¬ 

gard to this, Mr. Draisner came to me and asked 
me if I would take over the management of this business 
for a period of time to see what I could do with it, or 
until we could try to build it up and get a re-sale for the 
business, to try to protect some of his money, and also 
some of Mr. Lowenstein’s investment, to see if we could 
recoup any of it. 


Q At the time Mr. Draisner asked you if you would 
not go over and take care of the store, had you ever had 
any experience in retail sales, prior to that time? A 
Well, from the time I was ten years old I was associated 
with businesses. My father and mother were in business 
back in New Jersey. 



653 # 

Q What kind? A Meats and groceries. 

Q * Did you ever have any actual experience in a va¬ 
riety store similar to Don’s or Ernie’s? * • • 

654 # 

• • • A It didn’t have too much eye appeal, as far 
as I was concerned. The display was not what I would call 
was concerned. The display was not what I would call 
anything to brag about. As far as the appearance, it did 
not have too clean an appearance. In fact, the big front, 
the plate glass window was even filthy at the time. 

656 # 

Q What did you do when you got there? A When I 
got there, I was supposed to have had a complete inven¬ 
tory. 

Q You mean you had one with you before? A No; 
the Lowensteins were supposed to have given me a com¬ 
plete inventory of all stock. 

Q Did they give you such an inventory? A No; they 
didn’t. 

• • • • 

Q You saw them going through the process of taking 
one? A That is right. They didn’t know any of the 
wholesale prices of much of the merchandise there. 

657 • • • • 

Q All right, now. Did you—or were you able to get 
any inventory completed at that time? A No; I was not. 

Q As to the items and the costs and the retail price? 
A No, I wasn’t. 

Q What did you do in that connection, if anything? 
Did you take anything down at all? A I didn’t take any 
inventory. 

Q Did the Lowensteins give you any inventory? A 
No; they didn’t. 

660 . • • • 



tifi 



^73n 

•Mg 

* ilfl 

fZjQi 


1 iT?T 

Pm 

>E 

«n 

RP 

L fc g * 



TOm 



•Ifc, 




InT 

Hoi 

Ml 

KSu 


Rjg 


m ?> j < 

r*TTi 









130 


what his price would be or what he would offer and he 
wouldn’t offer anything. To him it didn’t have any value. 

670 • 

Q How did you come to go to him and ask him about 
the stock? A Well, it was my idea to find out as much 
information as I could on how the business operated in 
the past and to get the general opinions of the neighbor¬ 
hood and the type of people that were there. 

Q What happened in connection with Mr. Bronfin, when 
you stated that purpose? A I discussed the thing thor¬ 
oughly with him as to what was in the store, and how the 
items were not moving, and his drug store was very well 
kept, he had plenty of room for display and I asked him 
if he could use those drug items that I had. 

671 Q And as a result of that conversation, a deal 
was made ? A That is right. 

Q Now, would you tell us how you went through and 
selected the items and how you arrived at a price? A I 
left the price entirely up to Mr. Bronfin. I didn’t know 
any of the wholesale prices of drugs. Many of the items 
were shopworn and would do you more harm than good 
if you sold them retail. Mr. Bronfin had some other 
connections with companies that he dealt with that would 
give him the full wholesale credit or replace the items that 
were stale, and I left it more up to him as to the price. 
He told me he would give me a little less than the whole¬ 
sale cost to him of that merchandise. 

Q Who made the selection of the items that were to 
be sold and those which were supposed to be left in the 
store? A The way it worked out, Mr. Bronfin didn’t 
want to take it all at one time. He thought he could move 
in part of it into his store and move it out better if he 
didn’t have too much. Also I wasn’t too anxious to get 
rid of it all at one time because I was trying to accumu¬ 
late some money before I would go into doing any remodel¬ 
ing. In other words, I didn’t want to go into any greater 
debt than what the business was in already. 
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Q Who selected the items that he was to buy? 

672 A Mr. Bronfin did. 

• * # • 

Q Now, was that the best price you could get for it? 
A That was the best price. 

Q In your opinion, when you did that, did you think 
honestly and in good faith that that was the proper thing 
to do? A I did, sir. 

673 • • * • 

Q Did they ever get in touch with you and make any 
objection to that sale ? A No; they didn’t. 

Q Did Mr. Goldberg at any time get in touch with you 
and make any objections? A No; he didn’t. 

674 • • • • 

Q Did you pay any of the debts that the Lowensteins 
incurred? A I started to pay some of them. 

Q Do you know which ones you paid? A No; I can’t 
recall. 

675 Q Did you pay the rent? A I paid the rent 
that they owed from the 1st of June and I also 

paid for the month of July. 

* • • • 

678 • * * A I told them that I never had a com¬ 

plete inventory, that I could give them a running 
account of my daily operations, that the business was 
operated, the majority of the business was done on a cash 
in and cash out basis. In other words, the cigarettes and 
ice cream and candy were the biggest part of that busi¬ 
ness that I operated. That was where most of the money 
came in from, and I paid those bills, and some of them 
I got weekly credits on. The other was on a cash basis. 
That is the only thing that I could give them. I said that 
I had records to show my receipts and disbursements. 

Q Did you give Mr. Wheatley a complete record of all 
the receipts that you had taken in in cash A I did. 

Q Did he in any way object to those items as not being 
correct? A No; he didn’t. 
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Q Did you give him a complete list of the disburse¬ 
ments you had made in cash during the time you were 
there ? A I did. 

Q Did he in any way object to those items of disburse¬ 
ments, or challenge the same? A The thing that Mr. 
Wheatley challenged— 

Q Did he challenge the disbursements you made? A 
No; he didn’t. 

679 .... 

Q Will you give us the exact detailed conversation to 
your best recollection, as to what he said to you and 
what you said to him? A Mr. Wheatley wanted some¬ 
thing that I couldn’t give him. He wanted a complete in¬ 
ventory. I said I couldn’t give him that. I said, “What 
I can give you, as far as this business is concerned, is I 
can give you my daily receipts and daily disbursements, 
and I will sign that.” 

In other words, what I knew was what I would sign 
and give a statement of. 

.... 

681 • • • ^ They wanted an accounting of the 

merchandise that was supposed to be there when I 
took over, plus any additional that I may have bought. 

Q Did you account for the merchandise that you your¬ 
self purchased? A I did. Wait, I don’t know exactly 
whether I gave them any inventory of that, because the 
only things I bought were cigars, cigarettes, candy and 
ice cream, and soda fountain equipment, that is, syrups 
and ice cream cartons. 

683 .... 

Q Mr. Vinnick, have you and Mr. Wheatley ever been 
able to agree exactly as to the accounts between you? A 
We never did agree. 


686 Cross Examination 

687 • • • • 

Q How much cigars and cigarettes and candy did you 
have on hand when you took over this business? A I 
don’t know. 

Q Did you take inventory of that? A No; I didn’t. 

• • • • 

Q You say you had on hand $500 in candy and cigars 

and tobacco and ice cream? A No; I didn’t. 

• • • • 

688 Q $200? A It is possible it may have been $200 
worth. 

• • • • 

Q But you could have taken an actual physical in¬ 
ventory, couldn’t you, sir? A Possibly I could have. 

690 • • • • 

Q Didn’t you think it was your obligation as agent 

for the people who were out of the store and not available 
when you sold this merchandise to at least be able to 
show them what you sold for $142.00? A I didn’t think 
it was necessary. 

• • • * 

Q Did you check the wholesale prices that Mr. Bronfin 
gave you for the merchandise he bought? A I didn’t 

• • • • 

691 Q He took it all at one time, didn’t he? A He 
did not take it all at one time. 

696 • • • • 

BY ME. WILLCHER: 

Q Mr. Vinnick, there was shown in evidence here a 
little while ago a receipted bill from Rogers Furey & 
Wise with a check from Mr. Draisner for the amount of 
approximately $129.25. I notice that is not reflected on 
your account that you prepared. 




MR. WILLCHER: Do you have the account there, Mr. 
MiUer? 

THE COURT: Is that in the Botwinik case? 

697 MR. WILLCHER: No, sir; the one prepared by 
Mr. Vinnick. 

BY MR. WILLCHER: 

Q Would you mind looking on here and see if you see 
any item on here of $129.—and I think it is 14 cents? A 
There isn’t any such item. 

698 ' .... 

Q In your account that you filed, then, or that you 
gave to Mr. Wheatley, didn’t you pay all these items op¬ 
posite the date at which you have put them down? A 
That is right, sir. 

Q Then when did you pay the item of $129.14? A I 
didn’t personally pay it; Mr. Draisner paid it. 

Q What happened to the merchandise which is reflected 
by that check of $129.14? Where did you charge your¬ 
self with that merchandise? A Approximately $90.00 
was what the Lowensteins owed the Washington Tobacco 
Company, and the rest of that bill of $129.00 or the check 
of $129.00 was merchandise that I had received. 

Q Where did you charge yourself with that medchan- 
dise? You said everything in your account you paid for 
yourself. A The last check I paid out to Washington 
Tobacco Company was July 22nd, $37.26. 

Q You haven’t answered my question. Did you 

699 pay that check on July 27th? A I said the last 
payment that I paid to Washington Tobacco Com¬ 
pany was on July 22nd. 

700 • . . . 

# * * A I didn’t charge myself with it. 

THE COURT: You did not charge yourself in your 
account with any merchandise at all that you received, 
did you? 

THE WITNESS: That is right, sir. Your Honor, 
that business was operated on a cash in cash out basis. 
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701 THE COURT: But you never set up in any 
account what was there when you moved in, or what 
you bought while you were there in the way of merchandise, 
but you did take the amount of money that you disbursed, 
for whatever you bought during that period of time, and the 
amount of money that you took in over-the-counter during 
the day for that period of time, so you actually paid no at¬ 
tention at all to the inventory, as it either was decreased or 
increased by sales or purchases, during that period; is that 
right? 

THE WITNESS: That is right, your Honor. 

718 * ' • 

Now, Paragraph Number 6 of the complaint of the Bot- 
winiks reads as follows: 

“6. The plaintiffs —” 
the Botwiniks— 

“—aver that in the negotiations preliminary to the sale 
by the plaintiffs to the defendants, Donald S. Lowenstein 
and Florence Lowenstein, the defendant Abe M. Draisner 
represented both the purchasers and sellers as broker for 
such sale and, after the purchase price had been agreed 
upon, the said Abe M. Draisner arranged to loan 

719 to the said Donald S. Lowenstein and Florence Low¬ 
enstein the sum of $3,000, representing part of the 

cash payment made by the said defendants, Donald S. Low¬ 
enstein and Florence Lowenstein to the plaintiffs, Ernest 
Botwinik and Gladys Botwinik, for said sale, and that the 
obligation secured by the chattel deed of trust described 
in Paragraph Number 5 hereof represents the money loaned 
by said Abe M. Draisner for such purpose, and the defend¬ 
ant Sylvia Light is a nominal party for the said Abe M. 
Draisner, and has no personal financial or pecuniary inter¬ 
est in said obligation, but holds the same only as a straw 
party for said Abe M. Draisner, and the said Abe M. 
Draisner and the said Sylvia Light at the time of the 
execution of said chattel deed of trust described in Para¬ 
graph Number 5 hereof, knew and intended that the chattel 


deed of trust securing the amount of $3,000 payable to the 
order of the said Sylvia Light was a second deed of trust 
on the property coveyed by said chattel deed of trust 
and that the lien thereof was subordinate to the lien of 
the first deed of trust described in Paragraph No. 4 hereof, 
to secure the obligation due and owing to the plaintiffs.”— 
the Botwiniks. 

Now, the answer by Mr. Goldberg says this about 
720 Paragraphs 4, 5 and 6, two of which I have charac¬ 
terized, and number 6 which I have read: 

“They admit Paragraphs 4, 5 and 6 of the complaint.” 

Paragraph 4 of their answer says: 

724 # 

The next paragraph of the Lowensteins’ answer reads as 
follows: 

4 ‘ 8. These defendants deny the allegations of Paragraph 
11 that they abandoned the premises at 409 18th Street, 
Northeast, and state that they operated the business with 
their greatest interest and diligence from the day it was 
taken over until the day it was turned over to the defend¬ 
ant Draisner as trustee; that at no time did they neglect 
the said business, but did devote their best efforts to the 
progress of this business; that their entire capital had been 
invested in the down payment on this purchase, and it was 
their sincere desire to protect this investment and to build 
the business in order that they might repay money which 
had been loaned.” 

Paragraph 11 of the complaint states—and this is the 
Botwinik complaint: 

“The defendants, Donald S. Lowenstein and Florence 
Lowenstein, have abandoned the premises situate at Num¬ 
ber 409 18th Street, Northeast, and the defendant, Abe M. 
Draisner, has entered into possession thereof and 

725 now holds the goods and chattels described in the 
chattel deed of trust securing the plaintiffs afore¬ 
said, but notwithstanding the position of trust which he 
holds in relation to the plaintiffs herein, the said Abe M. 


Draisner has disposed of part of said goods and chattels 
without application of the proceeds thereof to the plain¬ 
tiffs. The plaintiffs aver that the interests of the said 
Abe M. Draisner are adverse to the interests of the plain¬ 
tiffs”— 

• • • • 

“—in that the said Abe M. Draisner has taken possession of 
the said goods and chattels for the advancement of his own 
interest, in preference to the rights and interests of the 
plaintiffs”— 

• • • • 

The next paragraph—and final paragraph of the answer 
of Mr. Goldberg for the Lowensteins reads as follows: 

“Answering Paragraphs 12 and 13, these defendants are 
informed that since undertaking the trusteeship, the de¬ 
fendant Draisner has made progress in reducing outstand¬ 
ing debts, increasing gross profits and thereby protecting 
the parties secured; that it is essential that he be permitted 
to continue if the interests of all concerned are to be prop¬ 
erly protected. 

726 • • 

The record in this case does * # * show • • • there has 
been signed by Judge Schweinhaut an order for public sale 
in which it is provided that Louis Lebowitz, the Receiver, 
is authorized and directed to sell in bulk at public auction 
the chattels and fixtures in this particular property to 
the highest bidder therefor, and be allowed a credit on 
the purchase price thereof the amount due and owing the 
plaintiffs on the note of the defendants, Donald S. Low- 
enstein and Florence Lowenstein in the principal amount 
of $8,500, evidenced by the chattel deed of trust, or so much 
thereof as may be within the bid price therefor. 

On that order in pen and ink are these words: 

“Seen and may be presented for signature, Herman 
Miller, Attorney for Draisner, Light and Miller.” 
then in darker ink in a different handwriting, “Seen and 
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may be presented for signature, Harry W. Goldberg, Attor¬ 
ney for Lowenstein, D. S. and Florence.” 

I 

• • • • 

728 The order ratifying the sale to the Botwiniks for 
$3,100 prior to October 11 is also signed by Harry W. 

Goldberg, Attorney for D. S. and F. Lowenstein, and my¬ 
self, as attorney for myself, Light and Draisner. 

• • • • 

Harry W. Goldberg, 

729 • # # testified # # * 

Direct Examination 

• • • • 

Q Do you recall when that was, and where? 

730 A The first conversation that I can recall, Mr. Will- 

cher, was in Mr. Draisner’s office, although I believe 
I spoke with him on the phone, to arrange that appoint¬ 
ment. 

Q Would you mind telling me who was present at that 
conference? A It is my recollection that the Lowensteins 
were present, Mr. Draisner w T as present, and that possibly 
Mr. Cohen or some other individual—I cannot recall exactly 
who. 

Q What took place? A Well, that conference was 
held, Mr. Willcher, forythe purpose of ascertaining some 
manner in which we could relieve the Lowensteins of the 
pressure under which they seemed to be then operating. 
They had come to me originally in connection with the 
chattel trust agreement which I had drawn for them—I beg 
your pardon, the chattel loan. 

On their second visit they discussed with me the difficulty 
they were having with the business. They stated that 
they had had unexpected expenses and expenditures in the 
way of refrigeration repairs and other costs which they 
had not anticipated. Business had not been quite up to 
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what they expected and they thought they were going to 
have some difficulty in meeting the rent payments and the 
notes. 

• • • • 

731 • • * The conference lasted some little while . . . 

• • • * 

Q Do you have any recollection of it being discussed 
at all at any conference? A Well, Mr. Willcher, I knew 
in the course of our discussions that there was a $3,000 
second trust obligation on that store, and I also 

732 learned that Mr. Draisner was interested in that 
and responsible for that money. 

Q What did Mr. Draisner tell you about that? A Mr. 
Willcher, it is my recollection that Mr. Draisner repre¬ 
sented that he was responsible for that money, and inter¬ 
ested in that note. But he gave me no statement to indicate 
that that was his personal money. I recall very distinctly 
on one particular occasion that Mr. Draisner stated that 
he had money in his custody for investment, and that he 
utilized that money, and that this was one of that type of 
investment. 

733 • 

Q Where was the discussion? A I cannot say, Mr. 
Willcher, whether it was either in his or mine, it may have 
been over the phone, but I do recall that as a result of 
this discussion the trustee arrangement was decided upon. 

Q What was said at that time or thereafter, concerning 
the consent or approval of Mr. Botwinik, the first trustor? 
A Mr. Willcher, it was my understanding that this was 
with the consent of Mr. Botwinik, and I so indicated in the 
bill of sale that was executed by my clients, that it was 
understood that this transfer to Mr. Draisner was with the 
consent to all lien holders. I was of the impression that it 
was satisfactory to Mr. Botwinik, although I had not per¬ 
sonally spoken with him myself. It is my recollection that 
I was so advised. 
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Q By whom? A I say, it is my recollection that I was 
so advised by Mr. Draisner. 

734 .... 

* # # I drew up the trust agreement prior to a meeting. 
It was ready when they came into my office. 

• * • • • 

Q Were any changes made in it, do you know? A Not 
to my recollection. I typed that personally, prior to the 
meeting. I recall going into the library in our office and 
taking a volume of forms from the shelf and preparing the 
agreement, and it was ready when Mr. Draisner and Mr. 
Cohen and the others came to the office. 

Q After this agreement was executed, the business, to 
your knowledge, was then turned over to Mr. Draisner as 
trustee? A Yes. That agreement vras signed on the 21st, 
with the understanding that the business would be taken 
over the next morning. 

Q What is the next thing you know that happened with 
regard to this matter? A Mr. Willcher, the next thing 
that I learned was that the suit for judicial foreclosure had 
been filed by Mr. Wheatley on behalf of his clients, the 
Botwinihs. 

Q And did you discuss that matter with Mr. Draisner 
or his attorney? A It is my recollection that after the 
papers were brought to me by Mr. and Mrs. Lowenstein, 
I spoke with Mr. Miller, and I was advised that Mr. 

735 Draisner was operating the place nicely and getting 
the Lowensteins out of a hole. And while I did not 

go to the store or go to examine the store, I filed an answer 
at that time in concert with the answer filed on behalf of 
Mr. Draisner, in an effort to prevent the foreclosure. 

Q At the time you filed your answer, did you have in 
your possession the answer of Mr. Miller? A I was 
acquainted with the answer that Mr. Miller had filed. I 
cannot say that I had a copy of it, but I was acquainted 
with the nature of the answer and his defense to that suit. 
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Q And your answer was in concert with his answer? 
A Yes, sir; that is correct. 

Q When is the first time, Mr. Goldberg, when you ascer¬ 
tained on behalf of your client that Mr. Botwinik had not 
consented to this arrangement? A Well, Mr. Willcher, 
that came about in the course of the various steps inci¬ 
dental to this foreclosure sale. I had the occasion to see 
Mr. Wheatley, Mr. Wheatley, Jr. and Sr. and to discuss 
the matter, and it was at that time that I was advised by 
Mr. Wheatley that this judicial foreclosure was under¬ 
taken as a result of the merchandise which they thought 
was being taken out of the store in deprivation of their 
rights. 

Q What did Mr. Draisner do when you con- 
736 fronted him with this information? A Well, Mr. 

Willcher, at that time we were trying to avoid the 
foreclosure. At that time, or shall we say prior to that 
time, I had filed an answer which was more or less in conr 
cert with Mr. Draisner’s answer, indicating, as you will 
note from the file, that we were informed that he was oper¬ 
ating the place, operating the place properly, and I so 
worded my answer accordingly. I had no way of knowing 
as a matter of fact that he was, but I was so advised, and I 
worded the answer that we were informed to that effect. 

Subsequently, of course, facts and information came to 
my knowledge which indicated to me, and which made me 
feel that this place had not been run properly, and there¬ 
after in our conversations, limited number though they 
were, I indicated that I felt that the Lowensteins had 
gotten a very bad break and that they had been treated 
shabbily. 

738 • 

Q And during the course of that conversation, did you 
have any discussions concerning any demand made upon 
Mr. Draisner by you? A I never made any demands 
upon Mr. Draisner personally. I did on occasion suggest 
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to Mr. Draisner that the Lowensteins were in a pitiful 
condition, that they were absolutely penniless and broke 
and that I felt that some money should be paid to them. 

As a matter of fact, I believe Mr. Miller expressed some 
pity for the Lowensteins, but on no occasion, at no 
739 time, did I ever tell Mr. Draisner that I wanted any 
money from him personally for a fee. 

And if I may, I should like to say that his statement 
that I asked him for a hundred dollars as a condition to 
not filing suit, and his associate’s statement, Mr. Vinnick, 
that I asked him for a hundred dollars as a condition to 
not filing suit is an outright lie. I have never asked him 
for money at any time as a condition to not filing any 
suit in payment of any fee. I did advise him that I felt 
the Lowensteins were entitled to something for themselves. 

I felt as their attorney it was my obligation to attempt 
to obtain that. Any inference, any statement indicating 
that I sought any personal pay-off as a condition to desert¬ 
ing my clients, is an absolute falsehood. 


740 Cross-Examination 

742 .... 

Q You are also attorney for the Low’ensteins in this 
particular case, are you not? A I am co-counsel. 

.... 

748 Q You knew, did you not, as a lawyer, that if 
there was misrepresentation, you could have filed a 
suit against Botwinik to rescind this whole deal? A I 
assumed that that would be a legal right. 

Q You didn’t make any investigation whatsoever along 
that line? A Well, Mr. Miller, at that time I did not; 
no, .sir. 

Q Did they tell you that when they had settled, there 
was a discrepancy between the amount of business rep¬ 
resented and the amount actually done during the two 
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week trial period? A Well, Mr. Miller, 1 can only put it 
in this fashion: They may possibly have said something 
and they may have not. I can only say that when they 
first came to me with regard to this business, the primary 
purpose at that time seemed to be to arrive at some way 
to administer to their needs at the moment with respect 
to their operation of the business. There was no attempt 
at that time to rescind the deal, we were merely attempt¬ 
ing to keep the business alive and get it in good shape. 

Q When did you first learn the allegations that you 
made in this complaint, that the business was not profit¬ 
able, and that there was a misrepresentation as to the 
profits made by Draisner? A I should say that that came 
up in the course of the conversations during the period 
that the foreclosure was in effect. 

751 * * • 

Q Didn’t you determine then that there was a misrep¬ 
resentation? A Well, Mr. Miller, the misrepresentation 
as to the amount of business, shall we say, did not to me 
appear to be the primary wrong or the major factor after 
this foreclosure suit was filed. 

Q You knew that if there was any kind of misrepre¬ 
sentation that you could have filed a counterclaim in the 
Botwinik case asking that the deal be rescinded, did you 
not? A Yes, that is true, but I did not believe, after 
this suit was filed by Mr. Wheatley on behalf of Mr. and 
Mrs. Botwinik, I did not believe that that was the major 
redressable grievance and major redressable right which 
the Lowensteins had. 

752 • * * • 

Q It was compulsory, if you wanted to make such a 
claim against Botwinik, to make that in your answer, was 
it not? A Well, if I felt that was a valid and justifiable 
claim upon which to base a rescinding of the contract, 
yes; but I did not feel that way. 



Q Did you ask him who was the actual owner of 

824 this note? A No, sir, I did not. 

Q Didn’t you think that was important? A I 
did not think it was specifically important. 

Q It didn’t really make any difference to you whether 
he had the note or whether he was representing a princi¬ 
pal; isn’t that a fact? • • • A No, that information was 
more or less given to me in the course of our discussion. 
I understood it was money which he had invested on be¬ 
half of his clients, or on behalf of persons for whom he 
held assets. 

Q And you knew at that time that whatever his in¬ 
terests was was adverse to that of the Lowensteins? A 
I did not know it was, personally. I did not consider it 
a personal interest. 

Q Whether as an agent or a person who invests for 
others, that interest was adverse to the Lowensteins, 
whether it is a principal or an agent. A I did not un¬ 
derstand it to be as a principal, Mr. Miller. 

Q Whether as a principal or agent, you knew that 
whatever interest it was, it was adverse to the 

825 Lowensteins? A It might be so considered. I did 
not so consider it. 

Q Now, you didn’t particularly care who held that 
note, did you? A Well, I will have to answer that ques¬ 
tion at length, if I may. 

Q Yes, go right ahead. A It would make a differ¬ 
ence to me who actually owned that note in discussing the 
question of whether Mr. Draisner would become the trus¬ 
tee. 

Q Why didn’t you ask him who owned the note? A 
Because it was my understanding that he did not person¬ 
ally own it. 

Q But you knew he represented the person who did 
own it? A I understood that he invested the funds. 
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Q Didn’t you think that that interest he had was ad¬ 
verse to the Lowensteins? A I did not think that that 
was sufficiently adverse to disqualify him or to warrant 
his not acting as trustee. 

Q You knew that if he was representing others, had 
the duty to protect their interest, didn’t you? A Well, 
that would necessarily be true, Mr. Miller; but in the 
course of our discussions, in the course of my discus¬ 
sions with Mr. Draisner, the primary purpose of 

826 this trusteeship was as I stated, to build up the 
stock, to put someone in charge who was more ex¬ 
perienced in the operation of the store, to, shall we say, 
augment the business and put it on a firm, strong basis 
for the protection of all involved. 

I had no objection at that time, nor any reason to feel 
that Mr. Draisner’s actions would be other than to pro¬ 
tect all concerned. 

Q That.is the reason why you didn’t pay much atten¬ 
tion to who held the note? A Well, Mr. Miller, I can 
only say that as a result of our conferences, it was my 
impression that this business would be operated in a 
manner which I felt would be for the advantage of my 
clients and if, indirectly or in the course of events, it also 
benefited all parties secured, Mr. Botwinik and the parties 
who loaned the $3,000 under the second trust, I certainly 
was happy to see that happen too. 

Q If you knew that he owned the note, wouldn’t the 
action have been the same? A Mr. Miller, I do not be¬ 
lieve under those circumstances that I would have been 
freely able to consider his appointment as a trustee. 

Q In other words, if you had known, and he told you 
that he was the actual owner of the note, you wouldn’t 
have come to him or you wouldn’t have permitted him to 
talk to you about appointing him as trustee; is that 

827 right. A Well, Mr. Miller, I am sure that I 
would have given it much more serious considera- 
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tion which possibly may have led to a conclusion to the 
contrary. 

Q Well, knowing that he represented the owner of the 
note and had a duty to protect that person, didn’t you 
think it was just as important to not use him, that he 
had a conflict of interests? A I didn’t consider it in the 
same light. 

Q In other words, you didn’t think that he had a con¬ 
flict of interest representing the noteholder and also com¬ 
ing in as trustee? A Not to that extent, that is correct. 

Q Now, you knew about that situation, however, on 
July 2 or 3 when the papers were given to you? A Knew 
about what, sir? 

Q That he was claimed to be the actual owner of the 
note and Sylvia Light was a straw party? A When was 
that, sir? 

Q When the papers were handed to you by the Lowen- 
steins in the Botwinik case? A I learned, Mr. Miller, of 
the actual ownership at that time. 

Q And you didn’t think it was important then that 
that made any difference, did vou? A Of course I 
did. 

828 Q Why didn’t you file an answer making that 
claim in your answer to the suit in the Botwinik 
case ? A Why did I file the answer as I did ? 

Q No, why didn’t you make the claim that it was im¬ 
portant to your client and yourself that Mr. Draisner 
had misrepresented that he was not the actual holder of 
the note? A Well, I can only say this: I did not feel 
that it was absolutely necessary to do so at that time. 

Q Why didn’t you feel it was absolutely necessary? 
A When the papers were turned over to me by Mr. and 
Mrs. Lowenstein, and when I conversed with you and 
conversed with Mr. Wheatley with regard to the situation, 
it gradually came upon me, with the disclosure that Mr. 
Draisner 'was, in fact, the true owner of the note, and 
with the facts with respect to the alleged sale of bulk 
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merchandise without the knowledge and consent of Mr. 
Botwinik, that there was a cause of action or that there 
was a cross-claim which might be made against Mr. Drais- 
ner. 

You were aware of my viewpoints in that connection, 
but I did not feel it obligatory at that time to set it forth. 

Q Did you file any motion to amend your pleadings in 
any way? A No, Mr. Miller. I filed no motions what¬ 
ever. I filed an answer at that time after conversations 
with you, and I do not know if I spoke to your 

829 clients—I doubt it—but my answer indicated we 
were informed that the business was being oper¬ 
ated in a fairly good manner and the purpose at that time 
was to hold on to it, not to let the Receiver get it. 

Q Mr. Goldberg, the fact is that before you conversed 
with Mr. Draisner or myself, you were put on notice defi¬ 
nitely that Mr. Draisner was the real owner of this sec¬ 
ond trust note, weren’t you? A I was put on it by virtue 
of the pleadings in the case. 

Q That is right. And before anybody talked to you, 
you didn’t think it was important to make any claim along 
that line, in that case? A Well, at that time my desire 
was more or less, Mr. Miller, to cooperate with Mr. Drais¬ 
ner, to cooperate with you, in retaining control of the 
business. 

Q That was before you got in touch with me, at the 
time that the papers were turned over to you. That is 
the time I am putting my question. 

Before the first day on Mr. Draisner, but after you got 
the papers, didn’t you think it was important to make 
that claim if there was such a claim, on behalf of the 
Lowensteins? A I did not consider it was necessary to 
do so at that time. 

Q Well, what made any difference at that time 

830 than later on? A Well, Mr. Miller, as I say, at 
that time I was interested in holding Mr. Draisner 

in there for the operation of the business. I did not want 
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to see foreclosure. Foreclosure to me was a black term 
which meant that business would be sold dowm the river, 
and I didn’t want to see that happen. 

MR. MILLER: May I have the Botwinik file, Your 
Honor? 

(The file was handed to Mr. Miller.) 

BY MR. MILLER : 

Q As I understand it, you permitted Mr. Draisner, 
knowing him to be the owner of the note definitely when 
you received the papers on July 3, up to the time that 
the Receiver was appointed, to operate this business which 
was from July 3 to July 24. Is that correct? A What¬ 
ever the dates are. 

Q Did you make any objection to Mr. Draisner during 
that period, that since he owned the note, he was dis¬ 
qualified from operating that store? A No, I did not, 
Mr. Miller. 

Q Did you file any pleadings to that effect? A I 
only filed an answer stating that I was informed that Mr. 
Draisner was operating the business in a diligent fashion, 
as I had been advised. 

Q Now, didn’t you think that if he was the holder of 
the note between those two periods, that his posi- 
831 tion and his interest was adverse—any different 
from the time I discussed with him at the time you 
discussed the trusteeship? A I realize his position was 
different, yes. 

Q It didn’t make any difference, then? A I wouldn’t 
say that. It was a question of tactics, Mr. Miller. 

Q Why didn’t you file something against Mr. Draisner, 
if you think it was the wrong thing to do ? A I can only 
say that it was not because I did not think we did not 
have a claim against Mr. Draisner. It was simply that I 
did not feel we were obliged to pursue it at that time. In 
between the period of time you may recall that the suit 
was filed and the receiver was ultimately appointed, nu¬ 
merous papers were filed in the Court; affidavits on behalf 
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of your client, affidavits on behalf of mine, attempting to 
avoid the judicial foreclosure. 

Q You believed the statements that Mr. Draisner 
made and what I made? A Yes, I believed without per¬ 
sonal investigation the statements told to me that Mr. 
Draisner was doing a good job there. 

Q Who told you that? A Well, Mr. Miller, I can not 
say beyond question the exact persons who told me that. 
I know I called you on the telephone, and as a result 

832 of conversations with persons, either you or whom 
you represented, I was given to understand that 

this action by Mr. Botwinik in coming in there was en¬ 
tirely without foundation, and that he should not have 
done it, and that Mr. Draisner was attempting to get 
things straightened out and that he was getting things 
straightened out. 

Q Did you get any word from the Lowensteins that 
they had been in the place around June 28 and the place 
was disshelved, and there was a health notice laying on 
the floor and the business was not being operated prop¬ 
erly? Did they tell you that? A About June 28? 

Q Yes, sir. A Well, I can't recall that date, Mr. 
Miller, to be perfectly truthful. 

Q Did they ever tell you that? A Well, of course, 
in the course of events they gave me a health notice which 
they told me they found on the store, and I recall that 
that was after the store was closed and after they had 
gone into the store and there were papers turned over 
to him by Mr. Lebowitz. 

Q Then they never got in touch with you before the 
store was closed making that kind of complaint to you? 
A Well, it is my recollection that after the trust agree¬ 
ment was signed on June 21, or thereabouts, they 

833 were to go to the store and make inventory the fol¬ 
lowing day, and it is my recollection, Mr. Miller, 

that I didn't have any further participation in this mat¬ 
ter until the time that the suit was filed against them. 
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Q Getting back to the trusteeship agreement for a 
moment, didn’t you think as a lawyer representing your 
clients it was your duty to get in touch with Mr. Bot- 
winik to see whether the representation that he would 
"wait was true or not? A Well, Mr. Miller, I can only 
say that at the time I didn’t think it was necessary. 

Q I see. In other words, you were willing to accept 
what they had told you? A What who had told me? 

Q Both the Lowensteins and Draisner? A Well, the 
Lowensteins didn’t tell me, Mr. Miller, that the Botwiniks 
were agreeable to it. I was given to understand that by 
Mr. Draisner. 

You see, I have never met Mr. Botwinik, and I went 
ahead on the theory—well, not on the theory. I should 
say on the understanding that Mr. Draisner had conver¬ 
sations with Mr. Botwinik and that this was agreeable 
with him. 

Q But you didn’t think it was important yourself to 
check that to see if that was the truth? A Well, I can 
only say that I took his statement for it. 

834 • 

Q When this suit was filed claiming this depletion of 
stock, didn’t you think it was your duty, as an attorney, 
to go over there and make an investigation to see "whether 
that was true or not? A When the original suit was 
filed — 

Q When you got the papers and before you filed any 
answer. A Well, no, Herman, I did not go over there. 
As I say, as a result of conversations— 

Q My question is, did you think it was your duty 
855 to go over there, in representing your client? A I 
considered it my duty to represent them, but I 
did not consider it my duty to go over there. 

Q You don’t think that was a part of your duty to 
see whether their interest was being protected? A Well, 
as I say, as the result of conversations with either agents 
or representatives of Mr. Draisner, and the information 
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given to me, I did not. We were working together at that 
time and when I was advised that everything was under 
control, shall we say, I went along on that understanding. 

Q As a matter of fact, Mr. Goldberg, you knew at 
that time that there wasn’t any misrepresentation about 
the business done. You also knew that it didn’t make 
any difference who had loaned the Lowensteins the 
money. They were glad to get it from whatever source, 
and you knew that Mr. Draisner was doing the best he 
could in this business; putting forth his own money and 
not taking anything out of it for his own benefit. You 
knew that, didn’t you? A If you will break it down, I 
can answer them individually. 

Q Answer it individually. A In the latter statement, 
I was so advised that Mr. Draisner was doing hie best, 
and I so indicated in the answer that I set forth, that I 
was informed he was doing his best. 

With regard to the second statement, that it 

836 didn’t make any difference that it was his own 
money, as I told you earlier, I think it may have 

made a difference if I had known it was personally his 
own actual funds which were invested, because I don’t 
see how I could have helped but being completely con¬ 
fronted by the query of Mr. Botwinik’s viewpoint under 
this trusteeship under those circumstances. 

837 • * * • 

Q Well, you knew all the facts at the time you received 
the papers, first, that there was a claim that the stock 
was being depleted, and secondly, that Draisner’s interest 
was adverse to everybody and he was the real note holder. 
You knew all that at the time that you received the papers, 
didn’t you? A I knew that and I answered it accord¬ 
ingly- 

Q What additional information did you receive 

838 later on that was different than those two? Than 
you had at that time of those two items? A What 

additional information, Mr. Miller? 


Q Yes. A Very little additional information. 

Q Now, you never made any demand upon Mr. Drais- 
ner before this suit was filed ? A Before what, sir ? 

Q This particular suit that we are now trying today? 
A What do you mean by “made any demand,” may I 
ask? 

Q You never went over to his office to discuss whether 
or not he should pay anything? A I never went over 
to Mr. Draisner’s office ever, after. 

Q You never wrote him a letter? A No, I didn’t. 

Q You just filed the suit? A No, I did not. • • • 

839 • 

Q Before that was worked in at Mr. Wheatley’s 
office and before the sale, did you ever ask Mr. Draisner 
to give you the account of the business done up to the 
time he is alleged to have wrecked this business? A No, 
sir. After the suit was filed, I made no demands on Mr. 
Draisner or any of his representatives whatever. 

• • • • 

Q And you made no objection, did you, to the sale 
that was made of this stock to Mr. Bronfin? A I didn’t 
know about that, Herman. 

Q Well, you knew about it when you got the papers, 
didn’t you? A Well, that had already been done at that 
time. 

840 Q And you made no objection to it in any plead¬ 
ings or conversation to anybody? A No, I made 

no objection in the pleadings. 


Herman Miller 


• • • 


testified 



Direct Examination 


849 .... 

Q Didn’t yon want the court to believe these various 
things which was set forth in the answer of Mr. Drais- 
ner? 

Didn’t you set forth in your answer, paragraph 10: 

“This defendant admits no payments were made on 
said $8500 note, or denies that the same is now in default, 
or that the plaintiffs are entitled to have the chattels 
sold but says that the defendants, the Lowensteins, after 
taking possession, began to find difficulties in maintaining 
the business and after several conversations with the plain¬ 
tiffs, the plantiffs agreed that this defendant take over 
possession—” meaning Draisner “—and operate the busi¬ 
ness as a trustee.” 

And you wanted the Court to believe that, didn’t you! 
A Of course I did. 

Q And further: 

“On, to wit, June 22, 1946, the plaintiffs at the time 
agreed that so long as Morris Cohen deferred request on 
said $1500 note, they would wait until the business was 
put back in good condition before demanding payment on 
said $8500 note, and in any event payments were to com¬ 
mence September 1, 1946, at which time all arrears would 
be paid, all of which is now being done, and which was 
agreed to by the plaintiff,”—meaning the Bot- 

850 winiks? A Yes, sir. 

Q And you wanted the Court to believe that, did 
you not? A Correct. 

Q And you also asked the Court to believe: 

“This defendant denies the Lowensteins abandoned the 
business, but he says that they have transferred the same 
in accordance with the trust agreement signed by them 
June 21, 1946, to this defendant as trustee to operate the 
said business.” 

You wanted the Court to believe that, didn’t you? A 
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And everybody else believed it at the same time. 

851 # 

Q Did you also file in this statement July 22, by Mr. 
Vinnick, an estimated inventory as of June 26, 1946, the 
day he took over? A That is the inventory that Mr. Vin- 
nick gave me. 

Q And that totaled $720.00 as of the day he took over? 
A That is right. 

Q And he admits receiving that much merchandise? A 
Estimated. 

854 * 

Q Have you ever found him to tell other than the 
truth ? A No, I have not. 

856 * 

In connection with the second one, and that is the fact 
that there w T as a misrepresentation as to the person who 
held the note, that Draisner didn’t disclose that he was 
the holder of the note; and, secondly, that he was the 
holder of the note. 

• • • • 

864 Charge to the Jwry 


Now, 'Mr. Draisner, in the course of his transac- 
874 tion, as you have been told by the evidence, ad¬ 
vanced his own money to an extent in connection 
with the purchase of it, and as part of the cash price that 
went to Mr. Botwinik. 

The evidence, of course, is in dispute here, as to whether 
or not Mr. Draisner informed the Lowensteins that it 
was he whose money it was that was being advanced. The 
testimony on behalf of Mr. Draisner is that he did it. 
The testimony adduced by the Lowensteins is that he did 
not. 

In any case, as I have said, however, it would not vitiate 



the indebtedness that they owed to Mr. Draisner. Mr. 
Draisner couldn’t have foreclosed against objection, be¬ 
cause he had no right, as he and Mr. Miller were also 
trustees under that note; they had no right to foreclose if 
there was an objection to it. But of course there was no 
foreclosure or attempted foreclosure by him under that 
second deed of trust. 

877 • • • • 

Now, the plaintiffs’ case goes on to say that while he 
was in there, through his own action and the action of 
his agent Mr. Vinnick, he substantially depleted the stock 
of goods in that phase of the business which is the same 
as from the fountain service, cigars, candies, and so on, 
by the sale in a reckless or careless manner of that prop¬ 
erty to this pharmacist Mr. Bronfin, without taking 

878 an inventory of what he was selling to Mr. Bronfin, 
and selling it to him at a woefully inadequate price. 

The testimony on the part of Mr. Botwinik for the plain¬ 
tiffs is that it was worth, as he saw it, about $1100.00. 
The testimony of the young man, Mr. Hayes, who had 
been employed in the store by the Botwiniks, and then by 
the Lowensteins, and retained by Mr. Draisner, and Mr. 
Vinnick, was some lesser amount,. seven or $800.00 as I 
recall it. Counsel will correct me if I am wrong about 
that, and you will correct me if I am wrong about it. At 
any rate, it was some lesser amount. 

What he actually got for it was $142.91. 

And they say that that was a wrongful act on his part 
and constituted a breach of trust on his part, and a breach 
of the duty that the law imposed upon him. 

They say also that it was mismanaged otherwise. They 
say that Mr. Vinnick didn’t come there until the evenings, 
and allowed the place to be managed and operated by 
these two young men in the day. 

They say also that he didn’t keep proper accounts. 

879 • • • * 










Now, the plaintiffs say that he violated that clause of 
the trust agreement because he didn’t keep proper ac¬ 
counts. 

That brings me to the testimony of Mr. Wheatley, who 
represented, as you recall, the Botwiniks in the other suit 
that has been referred to several times here. 

Now, a receiver in that case had been appointed for the 
sale of the business, and Mr. Wheatley says that he did 
not agree with the account which was furnished to him, 
or rather the books that Mr. Vinnick and Mr. Draisner 
had kept, because he says they didn’t take into account 
the inventory and didn’t take into account what was pur¬ 
chased, and that the wrong system was used. He says 
he didn’t challenge, because he didn’t know any reason 
to, or have any reason to, he thought, the amount charged 
for expenditures or the amount for receipts, but he said 
such an account should show what was purchased; what 
was there when he went in and what was purchased and 
was there when he left 

880 Mr. Vinnick and Mr. Draisner didn’t agree with 
that method. Now, it is not for you to determine— 
and Mr. Wheatley comes up with either one of his two 
alternate systems, both of which, however, take into ac¬ 
count the inventory and the merchandise purchased. He 
comes up with something in the neighborhood of $2,000 
or more as not having been accounted for by virtue of the 
failure of Mr. Draisner and Mr. Vinnick to do it as he 
thought it should have been done. 

You are not to determine whether or not Mr. Draisner 
owes the receiver appointed by this Court for that busi¬ 
ness, any money at all. That is not for you to determine 
in this case. 

You are entitled to consider the testimony of Mr. Wheat- 
ley, the testimony of Mr. Vinnick and the testimony of 
Mr. Draisner with respect to the method of accounting 
and the reason for the accounting as they have explained 
it, only in order to enable you the better to determine 





whether or not Mr. Draisner obeyed his obligations to the 
trust which would help him to maintain an accurate ac¬ 
counting, to which the trustor shall have access, 
purchases, income, expense of operation, and otherwise 
shall be clearly set forth. And it is solely upon that issue, 
and no other, that the testimony of Mr. Wheatley is re 
ceived. 

As I say, you are not to determine whether Mr. 
ley is right on how much he thinks should be accounted 
for or whether Mr. Draisner is right or Mr. 

881 is right, how much they think should be accounted 
for. 

Now, then, the plaintiffs say that as a result of 
alleged mismanagement in these several respects, 
larly the sale of that property to Mr. Bronfin, Mr. 
winik came to Court and foreclosed on that business; 
a receiver and had a judicial foreclosure, a judicial sale 
of that business. _ 1 

They say that that was a wrongful act on the part 
the Defendant Draisner; a breach of his agreement in the 
trust instrument that he made, and a violation of the 
the law imposes upon him. They say, further, that as 
the result of that, as a direct result of ‘ that, they 
business, the amount of money they invested in it, and the 
deficiency judgment of $5,639.00 and some odd cents was 
rendered against them. 

And it is really, ladies and gentlemen, the gist of the 
Plaintiffs ’ case that following the signing of this 
agreement by which Mr. Draisner took over and ran 
business, his mismanagement of it is what caused 
loss. That is the real gist and substance, fundamentally, 
of the Plaintiffs * case. They say in that connection, fur¬ 
ther, that he told them that Mr. Botwinik * * *would fore¬ 
close if he didn’t get this trust agreement 

882 didn’t go in as trustee to manage the business, 
winik denies that but says that he was willing 

along with him. 
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* • # there was a duty, accepted by the terms of the in¬ 
strument and imposed by law, on Mr. Draisner to manage 
that business with the highest degree of fidelity and good 
faith. 

He says, and Mr. Vinnick says, that he did so; and he 
explains to you why he did and what he did. He tells you 
that he found much of this merchandise w T as shopworn, 
or a great lot of it was shopworn, and he found that there 
were a number of items which simply weren’t moving at 
all, and that he thought the place needed enlivening to 
get rid of the dead stock and move in something that 
turned over rapidly, and that it was his view at that time, 
and now, a sound business-like thing to do. He points 
out, moreover, that he stood to lose himself if there was 
a foreclosure. • • • 

883 Now, you will determine, then, whether there was 
or was not bad faith on the part of Mr. Draisner in 
the conduct of the business for the period of time as he 
had it. 

In the event you should find there was bad faith, you 
have got also to determine whether or not, even assuming 
there was bad faith, that any action of his caused the 
foreclosure. Because, if you believe from the evidence 
that that would have happened anyway, then I don’t see, 
even if his action was in bad faith, if it didn’t contribute 
to the fact of the foreclosure and the loss of business, 
there would be no damage flowing as the result of his act. 

You have got to find, if you find there was bad faith 
at all, you have got to find that the damage flowed from 
his bad faith and from his mismanagement. 

v 884 * • 

Now, the plaintiffs ask you to find in their favor, and 
should you find for the plaintiffs, then you may find that 
thev have been damaged in the amount of $5,639.05 which 
is the amount of the deficiency judgment, and the invest¬ 
ment of $2,000 that they put into it; either or both. 


If you find for the plaintiffs at all, you can find either 
$5,639.05 or $2,000, or both. 

If you find for the plaintiffs, then it follows, of course, 
you must find against the defendant on his counter-claim. 

If you find for the defendant in the case, then of course 
you find nothing in the way of damages for the plaintiffs, 
and if you find for the defendant you must find in his 
favor on his counter-claim for the $2700 and whatever 
dollars it is, and I will give that to you, as I say, a bit 
later. 

885 .... 

Counsel for both sides in their arguments to you com¬ 
mented upon the fact that in the pleadings, the papers 
that are filed in the other case through their respective 
lawyers—and neither the plaintiffs nor the defendant signed 
those papers personally, but through their lawyers made 
certain admissions of fact which they have discussed with 
you in the course of their argument; now, you are entitled 
to consider those admissions, whatever they were, and to 
whatever extent you think they are of value to you, 

886 but as a matter of law they are not legally binding 
upon the parties themselves. 

In other words, if one of the parties says, “Yes, my 
lawyer said that, but I didn’t know that he said it,” you 
are entitled to determine whether he did know that he 
said it or not and whether he did, in fact, agree with that; 
whether that actually represented his own admission of 
fact or whether it was the admission of a fact that his 
lawyer made for him. 

In some respects, in judicial proceedings, the statements 
of the attorneys for the litigants are binding upon the liti¬ 
gants. 

That is not so, however, in respect to the matters they 
have discussed with you here, because they are questions 
of fact: did you know so and so: did you agree to so and 
so? 
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if the lawyer says, “Yes, you did” or “No, we didn’t,” 
or whatever it may be. 

You are entitled to know that the client knew what his 
lawyer said, and that he knew that is what his lawyer was 
saying, and that it was really his own position in the mat¬ 
ter. But you are also entitled to believe that he did not 
know and that it was not his own statement which was 
being put in the form of the pleading for him. 

I have also granted the portion of another request which 
I shall read to you: 

887 • 

MR. MILLER: May we approach the bench: 

THE COURT: I think I will let the jury step out 
for a moment 

Suppose you step in the corridor for a moment, mem¬ 
bers of the jury. 

(The jury retired from the courtroom by direction of 
the Court.) 

MR. MILLER: I have merely two suggestions, Your 
Honor. 

One in connection with the trustee and he gave a note 
holder under the chattel deed of trust. I think Your 
"''Honor was correct in your charge on that, but I think you 
didn’t go quite far enough, in the event that Your Honor 
didn’t tell the jury that if a trustee is named in the 
trust, that he also is holder of a note, he could still come 
into Court and foreclose. 

THE COURT: I thought I did. 

888 MR. WILLCHER: You explained that to them. 

MR. MILLER: You explained it that he couldn’t 

foreclose, but you didn’t cover the fact that he could 
come into Court. I don’t think Your Honor went that 
far, and I made the note as Your Honor went along. 

The only other thing I have, in the way of a request, 
Your Honor, is that in connection with the claims of the 
defendant about the mismanagement, Your Honor men- 


tioned the plaintiffs’ claim that he didn’t keep the books 
properly. The defendant claimed that he kept the same 
kind of book that the plaintiffs kept, and produced that 
book. 

I think that is all I would have, except that I have 
my exceptions as to the measure of damage and so forth, 
which of course I won’t repeat at this time. 


MR. WILLCHER: There is one thing further: Your 
Honor, in setting forth the amount of damages, set forth 
the amount of the deficiency judgment as $5,639.05. We 
also claim interest on that from the date of the judgment. 


THE COURT: With interest, and so on, from what¬ 
ever date. 

The amount invested, no interest. Right? There could 
be no interest on that. 

And then the amount of Draisner’s second trust note, 
whatever that is, with interest from whatever date it is. 

• • • • 

896 THE DEPUTY CLERK: Mr. Foreman, has the 
jury agreed upon a verdict? 

THE FOREMAN: We have. 

THE DEPUTY CLERK: How do you find? 

THE FOREMAN: For the plaintiff. 

THE DEPUTY CLERK: In what amount? 

THE FOREMAN: $5,639.05. 

THE COURT: And on the counter-claim of the de¬ 
fendant, you find for the plaintiff also, do you? 

THE FOREMAN: For the plaintiff. 

THE DEPUTY CLERK: Members of the jury, 
your foreman says you find for the plaintiff in the sum 
of $5,639.05. 

That is with interest? 

THE COURT: Is that with interest? 
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THE FOREMAN: With interest from October 11,1946. 
THE DEPUTY CLERK: And that you find on 

897 the defendant’s claim for the plaintiff? Is this your 
verdict, so say you each and all? 

(The jurors indicated in the affirmative.) 

THE COURT: Ladies and gentlemen, I have been 
asked because Mr. Miller is unable to be here, and I ex¬ 
cused him, I was asked by him in the event your verdict 
was for the plaintiff to poll the jury, which I have con¬ 
sented to do, so I will ask the Clerk to call you each one 
by name, and I will have each of you answer as to what 
your verdict is. 

• • # • 

898 THE DEPUTY CLERK: Edward H. Greene. 
JUROR GREENE: For the plaintiff, $5,639.05, with 

interest from October 11, 1946. 

THE DEPUTY CLERK: Helen 0. Pederson. 

JUROR PEDERSON: For the plaintiff, $5,639.05, 
with interest. 

• • • • 

THE DEPUTY CLERK: Nannie W. Payne. 

JUROR PAYNE: The plaintiff, $5,639.05, plus interest. 

• • • • 

Filed Nov 14 1950 Harrv M. Hull, Clerk 

Deft. 5 

This Indenture 

Made this 18th day of March, A. D. 1946, by and between 
Donald S. Lowenstein and Florence Lowenstein his wife 
of the District of Columbia, parties of the first part, and 
Herman Miller and Abe M. Draisner, trustees, of the Dis¬ 
trict of Columbia, parties of the second part: 

Whereas Donald S. Lowenstein and Florence Lowen- 
stein stand justly indebted unto Sylvia light in the full 


sum of THREE THOUSAND ($3,000.00) dollars being 
money loaned on the hereinafter described property for 
which amount the said Donald S. Lowenstein and Florence 
Lowenstein have executed, delivered and made payable to 
the order of the said Sylvia Silk their one (1) certain 
joint and several promissory note of even date with these 
presents, with interest thereon, until paid, at the rate of 
six (6%) per annum. Principal and interest thereon being 
payable in monthly installments of One Hundred Fifty 
($150.00) Dollars (with the privilege of making larger 
payments in any amount) on the 18th day of each and 
every month after date for eleven (11) months and the 
unpaid balance to become due in full at the expiration of 
twelve (12) months from the date hereof; each install¬ 
ment when so paid to be applied first to the payment of 
the interest on the amount of principal remaining unpaid 
and the balance thereof to be credited to the reduction 
of the principal. 

Said note having been identified by a notary public 
taking the acknowledgement to these presents as is evi¬ 
denced by his certificate thereon. 

WHEREAS, Donald S. Lowenstein and Florence Low¬ 
enstein have agreed in writing to pay to the said Sylvia 
Light her heirs, executors, administrators and assigns or 
any banking institution in which said agreement may be 
deposited for collection the sum of Three Hundred Seventy- 
five ($375.) Dollars on the 18th day of each and every 
month after date until the above note is paid; said pay¬ 
ment of $375.00 to be applied first to the above install¬ 
ments of $150.00 due on the above note and the balance 
to the interest and principal due on the first lien on the 
hereafter described property in the sum of $8,500.00 as 
the respectively become due; said Sylvia Light her heirs, 
executors, administrators and assigns agreeing to apply 
said funds as above provided, it being further agreed 
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however, that any difference between the amounts set 
apart for the payment of the first trust interest and prin¬ 
cipal and the amount necessary to pay the same may be 
adjusted by increasing or reducing, as the case may re¬ 
quire the amount applied on the above described note at 
the option of the holder thereof. 

• * • • 

Now, Therefore, This Indenture Witnesseth, that said 
parties of the first part, in consideration of the premises, 
and of one dollar, lawful money of the United States of 
America, to them in hand paid by said parties of the 
second part, the receipt of which is hereby acknowledged, 
have granted, sold, and delivered, and do by these pres¬ 
ents grant, sell, and deliver unto the said parties of the 
second part, or the survivor of them, all and singular the 
goods, chattels and personal property named, mentioned, 
and described as follows, the same being now in and upon 
the premises know as No. 409 - 18th., Street in the District 
of Columbia, to wit: all chattels, furniture, fixtures, equip¬ 
ment, tools, implements, stock, now contained therein, and 
all substitutions hereafter made to replenish the stock and 
all hereafter acquired chattels, stock, merchandise and the 
present chattels being more particularly described here¬ 
after, together with the good-will attached to the business 
now or hereafter being conducted therein, and also the 
leasehold interest of the parties of the first part for the 
balance of the 5vear term at the rental of $95.00 per 
month; said business being known as “ERNIE’S”; 

One ten foot fountain, complete with counter, carbonator, 
compressor, and back-bar; one National Cash Register 
#4091462-126 (4N); one National Cash Register #R-332 
(13-391), one Standard National Postage Service Machine 
#38277X, one greeting card cabinet and display counter; 
three show cases. 

• • • • 
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IN WITNESS WHEREOF, said parties of the first 
part have hereunto set their hands and affixed their seals 
on the day first hereinbefore written. 

/s/ Donald S. Lowenstein [Seal] 
/s/ Florence Lowenstein [Seal] 

/s/ Harry Joseph Penn 

• • • • 


Filed Nov 14 1950 Harry M. Hull, Clerk . 

Defts. Exhibit No. 6 

DEED OF TRUST NOTE—INSTALLMENT 

Given as money for and secured by 2nd deed of trust 
Chattels Furniture, Equipment, tools, merchandise in 
premises 409-18th Street N. E. being “Earnies” 

Herman Miller and Abe M. Draisner Trustees. 

Subject to a first trust for $8,500.00, dated March 18th, 
1946 at 5% placed by 

$3,000.00 Washington, D. C., March 18th, 1946 

FOR VALUE RECEIVED we jointly and severally 
promise to pay to the order of Sylvia Light the sum of 
THREE THOUSAND ($3,000.00) DOLLARS, with in¬ 
terest until paid at the rate of six (6%) per centum per 
annum. 

Said principal and interest payable in monthly install¬ 
ments of One Hundred Fifty ($150.00) DOLLARS (with 
the privilege of making larger payments in any amount), 
on the 18th day of each and every month after date, for 
11 months and the balance to be due 12 months after date, 
each installment when so paid to be applied, first, to the 
payment of the interest on the amount of principal re¬ 
maining unpaid, and the balance thereof credited to the 
principal. 
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And it is expressly agreed that if default be made in 
the payment of any one of the aforesaid installments when 
and as the same shall become due and payable, then and 
in that event, the unpaid balance of the aforesaid principal 
sum and accrued interest shall at the option of the holder 
hereof at once become and be due and payable. 

/s/ Donald S. Lowenstein 
/s/ Florence Lowenstein 

Address. 

This is to certify that this is the note described in a 
Deed of Trust to the Trustees named hereon, and bearing 
even date herewith. Said Deed of Trust and note having 
been executed in my presence. 

/s/ Harry Joseph Penn 
Notary Public. 

My Commission Expires Feb. 28, 1950. 

(SEAL) 

If Retain this note after payment that the Trustees 
may be satisfied as to its cancellation when a release is 
desired. 

• • • * 

Filed Nov 14 1950 Harry M. Hull, Clerk 
Defts. Exhibit No. 7 

June 1,1946 

Sometime around the 17th of April, 1946, I called A. 
Stem & Company about sending someone to my store 
to give me and estimate on an old hot plate grill, a 5 foot 
show case and an 8 foot show case. During this conver¬ 
sation I mentioned the fact that sometime in the near 
future, I might be interested in installing a complete deli- 
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catessen set-up and if given a good price on my cases, 
their company would be given priority on the sale. A 
few days later, a salesman, Mr. Kahn arrived. 

Upon seeing the grill, Mr. Kahn informed me that the 
grill was not worth anything and looked over the rest of 
the store. He then told me, in the presence of my coun¬ 
terman, Edward Martz, of a proposition he would make 
in order to increase my business. He said he had, for 
immediate delivery, a five foot refrigerated meat display 
case, an electric slicing machine, a counter-type scale, a 
meat block upon which we could cut bread for sandwiches 
and he would also build us a bread rack in front of the 
case. He painted a very pretty picture and although it 
sounded very good, I had to tell Mr. Kahn that my finan¬ 
cial condition would not allow me to invest in the set-up 
he offered. He then told me that if I gave him $250.00 as 
a down-payment, he would defer the payments on the 
balance until July. I told him I could not afford to lay 
out $250.00 all at once, so he suggested that I give him 
a check for $100.00 payable the following Monday, which 
was around April 22, and another check for $150.00 pay¬ 
able Monday, May 2. He was to take my two show cases 
for which he was to allow me $50.00 off the total purchase 
price of $800.00 for all the above-named equipment. 

A couple days later, the display case was delivered, while 
my wife was in the store. The men gave her a blank 
conditional sale contract to sign, which she did. Mr. Kahn 
had the checks and we were afraid to question the pro¬ 
cedure too closely. The motor to the case was also left 
but no other equipment arrived. 

The case was idle for two days and finally a man came 
and installed the motor so that the box could be used, but 
was of no value and use to us as none of the other equip¬ 
ment arrived yet. 



I was notified by the bank at 'which I deal, the Ameri¬ 
can Security and Trust Co. that my account was over- 
drawu. I went to check and found that A. Stem & Co. 
had deposited both of my checks at once and had thrown 
my account completely off. I called Mr. Kahn about it 
and he told me that the second check had been deposited 
by “accident” and I could come to his office and procure 
a refund of $150.00 on his check. In return, I had to give 
him another check for $150.00 payable Monday May 6th. 
The following week was a bad one and I went to Atlantic 
City, N. J., my home, to see if I could raise some money 
and couldn’t. I telephoned my wife the results of the 
trip, and she in turn called Mr. Kahn to tell him not to 
deposit the check and to give us time to get the money 
in the bank. He told her he didn’t do business that way. 

A few days later I received notice from the bank that 
Mr. Kahn had deposited the check for $150.00 and that 
there were insufficient funds. 

I called Mr. Morris Cohen, the broker, with A. M. 
Draisner, through whom I had bought the store. Mr. 
Cohen was interested in our welfare as we had a note due 
to Mr. Draisner, who helped me finance the payments on 
the store and also was personally interested. He said he 
would go with me and have a talk with Mr. Kahn and see 
what could be worked out. 

A couple of days later, Mr. Cohen, Mr. Vinnick (also 
from Mr. Draisner’s office) and myself went to see Mr. 
Kahn. After a while of talking and reasoning, Mr. Kahn 
agreed, in the presence of Mr. Cohen, Mr. Vinnick and 
myself to return $100.00, remove the case and forget 
about the whole deal. This agreed, we left. 

Some days passed and the men came detached the 
motor, a few days later they removed the case, but didn’t 
refund our money as Mr. Kahn promised. My wife called 
Mr. Kahn and he told her Mr. Stern was sick but would 
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have the check the next day. The next day there was 
still no check, so I called him up and I was told to pick 
np the check at his office. I went to his office. The en¬ 
tire story was changed as far as he was concerned. He 
claimed he didn’t know the $150.00 check of onrs was not 
paid. This was a lie, as Mr. Cohen and Mr. Vinnick 
had heard Mr. Kahn speak of the check not being paid 
and heard me remind Mr. Kahn of my wife telling him 
we would not be able to meet his check, but needed more 
time to get the money into the bank. 

Mr. Cohen and Mr. Vinnick will issue statements upon 
request by phone from Mr. Herman Miller to whom I am 
making this statement 

This whole affair has upset my financial status to a 
degree at which I have to sell the store. It has caused 
me embarrassment and a great of worry. 

Donald S. Lowenstein. 

Filed Nov 14 1950 Harry M. Hull, Clerk 
Defts. Exhibit No. 12 
THIS INDENTURE 

Made this 18th day of March A. D. 1946, by and be¬ 
tween Donald S. Lowenstein and Florence Lowenstein his 
wife of the District of Columbia, part of the first part 
of the first part and Herman Miller and Abe M. Draisner 
trustees, of the District of Columbia, parties of the sec¬ 
ond part: 

Whereas, Donald S. Lowenstein and Florence Lowen¬ 
stein stand justly indebted unto Ernest Botwinik and 
Gladys Botwinik in the full, sum of EIGHT THOUSAND 
FIVE HUNDRED ($8,500.00) dollars which sum repre¬ 
sents deferred purchase money for the hereinafter de¬ 
scribed property, for which amount the said Donald S. 
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Lowenstein and Florence Lowenstein have executed, de¬ 
livered and made payable to the order of the said Ernest 
Botwinik and Gladys Botwinik, jointly, their certain joint 
and several promissory note of even date with these pres¬ 
ents, with interest thereon, until paid, at the rate of 5% 
per annum. Principal and interest thereon being payable 
in monthly installments of Two Hundred and twenty-five 
($225.00) dollars (with the privilege of making larger pay¬ 
ments in any amount) on the 18th day of each and every 
month, commencing with the first day of June, 1946; each 
installment when so paid to be applied first to the pay¬ 
ment of the interest on the amount of principal remaining 
unpaid, and the balance thereof in reduction of the prin¬ 
cipal indebtedness. 

Said note having been identified by a notary public 
taking the acknowledgement to these presents as is evi¬ 
denced by his certificate thereon. 

WHEREAS, Donald S. Lowenstein and Florence Low¬ 
enstein have agreed in writing to pay to the said Ernest 
Botwinik and Gladys Botwinik their heirs, executors, ad¬ 
ministrators and assigns, or any banking institution in 
which said agreement may be deposited for collection, the 
sum of Two Hundred and twenty-five ($225.00) dollars on 
the 18th day of each and every month, commencing with 
the first day of June, 1946, it being further agreed that 
said payment is to be first applied to the interest due on 
said note and the balance credited in reduction of the 
principal indebtedness. 

• • • • 

Now, Therefore, This Indenture Witnesseth, that said 
parties of the first part, in consideration of the premises, 
and of one dollar, lawful money of the United States 
of America, to them in hand paid by said parties of the 
second part, the receipt of which is hereby acknowledged, 
have granted, sold, and delivered, and do by these pres- 
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ents grant, sell, and deliver unto the said parties of the 
second part, or the survivor of them, all and singular the 
goods, chattels and personal property named, mentioned, 
and described as follows, the same being now in and upon 
the premises known as No. 409 - 18th Street, N. E. in the 
District of Columbia, to wit: all chattels, furniture, fix¬ 
tures, equipment, tools, implements, stock now contained 
therein, and all substitutions hereafter made to replenish 
the stock and all hereafter acquired chattels, stock, mer¬ 
chandise and the present chattels being more particularly 
described hereafter, together with the good-will attached 
to the business now or hereafter being conducted therein, 
and also the leasehold interest of the parties of the first 
part for the balance of the 5 year term at the rental of 
$95.00 per month; said business being known as “ER¬ 
NIE’S”; One ten foot fountain, complete with counter, 
carbonator, compressor, and back-bar; one National Cash 
Register #4091462-126 (4N); one National Cash Register 
#R-332( 13-391); one Standard National Postage Service 
Machine #38277X; one greeting card cabinet and display 
counter; three show cases. 

• • • • 

In Witness Whereof, said parties of the first part have 
hereunto set their hands and affixed their seals on the 
day first hereinbefore written. 

/s/ Donald S. Lowenstein (SEAL) 
/s/ Florence Lowenstein (SEAL) 
/s/ Harry Joseph Penn 
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Filed Nov 14 1950 Harry M. Hull, Clerk 


Deft. Ex. 13 


ACCOUNTS PAYABLE 


as of June 21, 1946 


Washington Tobacco Company 

$ 91.00 

Washington News Company 


Mdse. ” $7.80 


Mag. 7.52 

15.32 

Atlantic News Company 


Mdse. $28.00 


Mag. 7.33 

35.33 

International Sales Company 

3&35 

Greeting Cards Inc. 

100.80 * 

Standard Cigar & Tobacco Company 

25.28 

Garrison Toy & Novelty Company 

16.10 

Florida Products Inc. 

33.27 

Capital Cigar and Tobacco Company 

42.58 

District Wholesale Drug Company 

17.38 $410.41 

Utilities 


Rent—June 1, 1946 

95.00 

Telephone 

12.80 

Elect. (To be paid to Ernest Botwinik 


Payment was taken from his deposit.) 

32.78 

Elect. 

15.55 

Plumber— 

16.86 

Gas 

4.46 177.45 

Others 


Accountant 

120.00 

Salaries 


—Edward Martz $94.92 


Edwin Hayes 62.97 

157.89 277.89 


GRAND TOTAL $865.75 









Date 


Amount 


June 23 
June 24 
June 25 
June 26 
June 27 
June 28 
June 29 
June 30 
July 1 
July 2 
July 3 
July 4 
July 5 
July 6 
July 7 
July 8 
July 9 
July 10 
July 11 
July 12 
July 13 
July 14 
July 15 
July 16 
July 17 
July 18 
Julv 19 
July 20 
July 21 
July 22 
July 23 
July 24 
July 30 


Sales 


Cash received from Mayfair 
Pharmacy from bulk sale of 
drugs and sundries 


109.09 

91.87 
80.22 
87.13 
78.65 
82.21 
67.02 

115.16 

75.12 
61.81 

57.37 
69.48 

69.13 

75.75 
118.68 

84.73 

72.03 

63.87 

63.38 

65.13 

51.93 
100.00 

48.02 

50.75 
54.07 

57.94 

70.94 
27.89 
70.32 

26.87 

61.94 

10.75 


142.91 


TOTAL CASH RECEIPTS . $2,546.75 





• 
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Less Disbursements, Schedules 


• 


B & C 

2,308.72 




238.08 

y 


Paid to Louis Lebowitz, Receiv- 




er, November 14, 1946, bal- 




ance of Bank Acct. 

218.78 



SHORTAGE 

$19.25 



/s/ Milton Vinnick 




Milton Vinnick 




DON’S VARIETY STORE 




409 - 18th Street, N. W. 




Disbursements 



Date 

Name of Person or Firm 

Amount 


June 24, 1946 

Fleet Photo 

1.23 



Suburban Club Ginger-Ale Co. 

5.94 



Standard Linen Supply Co. 

3.15 



Coca-Cola Company 

3.50 



Aerated Products Company 

3.00 



Connecticut Pie Company 

2.00 



Seven-Up 

3.54 



Standard Cigar & Tobacco 




Company 

23.39 



Washington Tobacco Company 

30.94 • 



Steuer 

4.95 



Brever Ice Cream Company 

67.70 


June 25 

Chestnut Farms Daily 

1.64 



Dobbs Products Company 

4.50 



Rock-Creek Ginger Ale Co. 

4.10 



Fiction Lover’s Librarv 

2.85 


June 26 

Coca-Cola Company 

4.40 



Aerated Products Company 

3.00 

—* 








Date 


Amoimt 


June 27 


June 28 


June 29 


June 30 
July 1 


July 2 


Breyers lee Cream Company 
Daniel Loughran & Company 
Chestnut Farms Dairy 
Fleet Photo Service 
Pepsi-Cola Syrup Company 
Squirt 

Connecticut Pie Company 

Pepsi Cola Bottling Company 

Capitol Cigar & Tobacco Company 

Uline Ice 

Coca-Cola 

Aerated Products 

Fleet Photo 

Breyers Ice Cream Company 
Breyers Ice Cream Company 
Aerated Products Company 
Chestnut Farm Dairy 
Breyers Ice Cream Company 
Merchandise 
Merchandise 

Washington Tobacco Company 
Breyers Ice Cream Company 
Connecticut Pie Company 
Standard Linen Supply Company 
Suburban Club Gingerale Company 
Coca-Cola Company 
Merchandise 

Good Products Company 
Miscellaneous 
Aerated Products 
Rock-Creek Ginger-Ale Co. 

Atlantic News 
Chestnut Farms Dairy 



. '/** ' j ft» : V' - '^'*. 


Disbursements 


Date 
July 3 

July 4 
July 5 


Amount 


Julv 6 


July 8 


Julv 9 


Julv 10 


July 11 


Coca-Cola Company 2.70 

Breyers Ice Cream Company 45.50 

Florida Products Company 16.58 

Breyers Ice Cream Company 52.80 

Chevy Chase Dairy 3.78 

Coca-Cola Company 5.00 

Suburban Club Gingerale 3.46 

Squirt 2.06 

Connecticut Pie Company .80 

Fleet Photo .47 

Breyers Ice Cream Company 54.85 

Pepsi-Cola Company 3.44 

Breyers Ice Cream Company 55.68 

Standard Linen Supply Company 4.10 
Coca-Cola Company 2.32 

Seven-Up 4.20 

Liquid Carbonic Co. 6.00 

Washington Tobacco Company 21.28 

Standard Cigar & Tobacco Co. 34.93 

Aerated Products Company 7.50 

Capitol Cigar & Tobacco Company 35.32 
Florida Products Company 12.08 

Fleet Photo 8.03 

Breyers Ice Cream Company 19.50 

Good Products Company 6.00 

Ice .25 

Washington News Company 6.48 

Miscellaneous .71 

Coca-Cola Company 3.20 

Breyers Ice Cream Company 65.05 

Connecticut Pie Company .80 

Chestnut Farms Dairy 4.04 

Fleet Photo 1.91 

Pepsi-Cola Syrup Company 5.80 

Lending Library 7.71 
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Date 


Amount 


Tom’s Toasted Peanuts 

7.20 


Pepsi-Cola Company 

4.00 


Breyers Ice Cream Company 

1.75 

July 12 

K & H Distributing Company 

18.37 


Chestnut Farms Dairy 

.45 


Coca-Cola Company 

2.40 


Connecticut Pie Company 

.80 


Breyers Ice Cream Company 

18.37 

July 13 

Breyers Ice Cream Company 

57.46 


Fleet Photo 

3.79 

July 15 

Standard Linen Supply Co. 

3.35 


Coca-Cola Company 

3.40 


Connecticut Pie Company 

.80 


Pepsi Cola Company 

2.34 


Breyers Ice Cream Company 

59.02 


Chestnut Farms Company 
Disbursements 

3.93 

July 16 

Rock-Creek Gingerale Co. 

10.60 


Good Products Co. 

3.00 


Fleet Photo 

.42 


Aerated Products 

15.00 


Capitol Cigar & Tobacco Co. 

18.18 

July 17 

Coca-Cola Company 

4.40 


Uline Ice 

4.83 


Breyers Ice Cream Company 

52.50 


Chestnut Farms 

2.09 


Knives 

1.00 


Standard Cigar & Tobacco Co. 

28.77 

J ulv 18 

Fleet Photo 

1.89 


Pepsi Cola Company 

3.66 


Connecticut Pie Company 

.40 


Jacobs 

11.70 

July 19 

Connecticut Pie Co. 

.80 


Chestnut Farms Dairy 

1.97 
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Date 


Amount 


Breyers Ice Cream Company 

60.90 

• 

Coca-Cola Company 

3.20 

July 20 

Fleet Photo 

1.69 

July 22 

Chestnut Farms Dairy 

1.91 


Coca-Cola Company 

2.70 


Seven-Up 

4.12 


Pepsi-Cola 

1.66 


Breyers Ice Cream Company 

9.55 


K. & H. Distributing Co. 

4.92 


Breyers Ice Cream Company 

50.00 


Standard Linen Co. 

3.00 


Connecticut Pie Company 

.80 


Washington Tobacco Company 

37.76 


Florida Products 

17.33 

July 23 

Rock Creek Ginger-Ale Co. 

5.55 


Good Products Company 

3.00 

July 24 

Coca-Cola Company 

3.26 


Connecticut Pie Company 

.80 


Breyers Ice Cream Company 

43.20 

Oct. 18, 1946 

Paid to A. M. Draisner, reim¬ 
bursement for payment to 



Standard Tobacco Company 

30.00 

$1707.30 


PAYMENTS ON PAST DUE ACCOUNTS: 

June 25 Standard Cigar & Tobacco Company 25.28 

Florida Products Company 33.27 

July 4 Atlantic News 35.33 


TOTAL DISBURSEMENTS 
FOR MERCHANDISE 


$1801.18 




DON’S VARIETY STORE 
409 - 18th Street, N. E. 

Other Expenses 


Date 

June 24, 1946 Payment to Donald S. Lowenstein 
Salaries and Advances to Employees: 


June 27, 1946 

Edward Martz 

Edward Martz 

Edward Hayes 

July 1 

Edward Martz 

July 2 

Edward Martz 

July 3 

Edward Martz 

July 4 

Edwin Hayes 

Edward Martz 

Edwin Hayes 

Robert Williams 

July 9 

Edward Martz 

July 11 

Edward Martz 

• 

Robert Williams 

Edwin Hayes 

July 17 

Edward Martz 

July 18 . 

Edward Martz 

Edward Martz 

Edwin Hayes 

Robert Williams 
Raymond George Devers 

July 23 

Robert Williams 

July 24 

Raymond George Devers 
Edward Martz 


Trash Removal on Following Dates: 
June 29, 1946 
July 6 
July 14 
July 22 


Amownt 

$50.00 

1.00 
21.0Q 
11.51 
1.00 
2.00 
1.00 
5.00 
24.00 
' 15.00 
14.00 
12.50 
15.48 
22.45 
12.17 
1.00 
1.00 
27.00 
7.38 
21.25 
9.90 
1.00 
1.00 
1.00 


3.50 

3.50 

3.50 

3.50 


Deposits on Bottles and Miscellaneous: 


June 23, 1946 

Miscellaneous 

.08 

June 25 

Bottle Deposits 

.33 

June 26 

Miscellaneous 

4.00 

June 27 

Mops 

.80 


Keys 

.45 

June 28 

Bottle Deposits 

1.32 

July 3 

Grinding Service 

.50 

July 5 

Repairs 

11.55 

July 6 

Bottle Deposits 

.30 

July 8 

<< a 

.25 

July 10 

a a -- 

.36 


a a 

.56 

July 11 

a a 

.76 


a a 

.22 

July 14 

a a 

.55 

July 18 

a a 

.37 

July 23 

a a 

.15 


Bank Charges: 


Aug. 24, 1946 


2.10 

Sept 20 


.25 


Rent: 


June 24, 1946 

Paid to Howenstein Bros. 

95.00 

July 1 

Paid to Howenstein Bros. 

95.00 


TOTAL OTHER EXPENSES $507.54 





Filed Nov 14 1950 Harry M. Hull, Clerk 
Deft. Ex. 16 


Washington, D. C.July 1 1946 No. 8 


LIBERTY NATIONAL BANK 


15-94 

511 


Pay to the 

order of . 

Ninety five 00/100 


For rent 


of Washington, 

Hohenstein Bros.$95 00/100 

- Dollars 

A. M. Draisner Agent a/c #2 
Milton Vinnick atty 


Filed Nov 14 1950 Harry M. Hull, Clerk 
Deft. Ex. 17 


Washington, D. C.June 24 1946 No. 3 

15-94 

511 

LIBERTY NATIONAL BANK 
of Washington, 

Pay to the 

order of .Hohenstein Bros.$95 00/100 

Ninety five 00/100 - Dollars 

A. M. Draisner Agent a/c #2 
Milton Vinnick atty. 

(Rent for 409 - 18 St. N. E. 
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STATEMENT OP QUESTIONS PRESENTED 


1. The question is what is the liability and the measure 
of damages against a trustee who it is claimed has vio¬ 
lated his fiduciary duty and has caused the loss of his 
principal’s business? 

2. Another question presented is whether a party files 
an answer admitting knowledge and that his trustee has 
acted properly, can he disavow that answer and not be 
bound thereby, in subsequent case on the same question 
and take a different view? 

3. Another question presented is can a misrepresenta¬ 
tion result when a person who lends funds on a note, and 
the facts disclose that he is either principal or agent for 
an undisclosed principal, and the lender actually received 
that which he is to get? 

4. Another question presented is whether a person 
who is either principal or agent for a principal holding 
a trust note and having an adverse interest to the makers’ 
interest is strictly accountable as a usual trustee in the 
operation of a business turned over to him by the maker 
of the note in order to salvage it from a then threatened 
foreclosure sale or eviction for non-payment of rent, and 
whether such person has liability for a decision made 
in good faith which turns out to be a mistake in judg¬ 
ment? 
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Foe the District of Columbia Circuit 


No. 10,762 


Abe M. Draisner, Appellant, 
v. 

Donald S. Lowenstein, et al., Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

The Appellees filed a complaint in the United States 
District Court for the District of Columbia claiming dam¬ 
ages for misrepresentation in connection with the sale of 
a business to them, in failing to disclose the principal of 
a loan transaction, and for a breach of trust. 

The District Court of the United States for the Dis¬ 
trict of Columbia had jurisdiction by virtue of Title 11 
Sec. 306 D. C. Code (1940), and Title U Sec. 305 D. C. 
Code (1940). 
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Upon the trial the lower Court instructed the jury in¬ 
correctly on the law, and failed to grant the appellant’s 
motions for directed verdict at the close of the case, and 
failed to grant certain of the appellant’s instructions 
which the appellant claims was the law of the case. 

This Court has jurisdiction of the Appellant’s appeal 
from the judgment of the lower court in favor of the 
appellees. Title 28 United States Code Sec. 1291 and 
1292. 

STATEMENT OF THE CASE 

The complaint filed herein was for damages for breach 
of fiduciary relationship. The appellees claimed therein 
that they purchased the business at 409 18th Street N. E. 
on or about February 26, 1946 from Ernest and Gladys 
Botwinik, as a result of the representations made by the 
appellant herein, who acted as agent and broker for both 
the vendors and the vendees. The complaint alleged that 
the price was to be $13,500. and $5,000.00 was to have 
been paid in cash and the balance of $8,500.00 to be se¬ 
cured by a first chattel trust payable $225.00 per month 
with interest; that the appellees did not have the $5,000.00 
cash, and in order to make the sale the appellant ar¬ 
ranged for the appellees to borrow $3,000.00 with which 
to make the down payment to be secured by a $3,000.00 
chattel trust as a second lien on the business; that the 
said $3,000.00 was purportedly loaned by one Sylvia Light 
but in truth and fact she was merely a straw party for 
the appellant who actually loaned the money himself, and 
these facts were unknown to the appellees; -that there¬ 
after the business developed undue expenses and the ap¬ 
pellees ran into hardship in meeting their obligations, and 
thereupon discussed the same with the appellant who ad¬ 
vised them that the vendors would agree to permit the 
appellant to operate the business as a trustee for benefit 
of all interested parties, and that the appellant would put 
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the business on a sound financial basis, and during this 
period the vendors would forego payments on the first 
trust to September 1, 1946. The appellees alleged fur¬ 
ther relying on these representations they transferred the 
business to the appellant as trustee, but in truth and in 
fact the vendors never agreed to this arrangement. That 
the appellant under the trust agreement went into pos¬ 
session and mismanaged the same putting it in hands of 
inexperienced help, and sold merchandise in bulk and de¬ 
stroyed the business. They alleged that at the time of 
taking the business he should have known that as a party 
in interest he was incapable of becoming a trustee, and 
as a consequence of his wrongful acts an action was filed 
in the District Court by the vendors seeking a judicial 
foreclosure of the first chattel deed of trust in which case 
a deficiency judgment was entered against the appellees 
in sum of $5,639.05 with interest from October 11, 1946, 
and in addition to such judgment the appellees lost their 
original $2,000.00 cash and have many outstanding debts 
of the business plus the note of $3,000.00 payable to Light. 
By reason thereof they sought $25,000.00 damages. 

The answer of the appellant to the complaint claimed 
that the appellees never relied on any representations 
made in purchased of the business but they made their 
own investigations in the trial period; that the appellees 
knew that the appellant was lending the $3,000.00 on the 
second chattel note, and they so admitted the same in 
their answer in Civil Action 35666 in the said District 
Court, Botwinik v. Loivenstein wherein the judicial sale 
was made, and that the appellees were represented by 
competent counsel in connection with the trusteeship and 
never accepted the appellant as a person upon whom they 
relied; that it was the appellees themselves who destroyed 
the business, and that the same became financially in¬ 
volved by the action of the appellees themselves. The 
appellant further denies that he wilfully destroyed the 
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business but at all times acted in good faith, and by the 
terms of the trust agreement he had no liability except 
for bad faith, and not for errors in judgment. He fur¬ 
ther denied that the appellees relied on him but they were 
always adequately represented by counsel in their deal¬ 
ings with him after the conference was held in which the 
trust agreement was executed. The appellant filed a coun¬ 
terclaim for the $3,000.00 on the second trust note. 

The appellees denied any liability for the $3,000.00 note 
and that they were not informed that the same was the 
property of the appellant and that the payee was a straw 
party; they admitted they did not pay the said note. They 
again referred to alleged misrepresentations concerning 
the amount of business done, and because of the trustee¬ 
ship and reposing great trust in the appellant practiced 
a course of fraud as set forth in the complaint and that 
this defeated the right of the appellant to recover on the 
note. 

In the opening statement by appellees ’ counsel to the 
jury, after outlining the claims for misrepresentations he 
requested that the appellees be compensated for the de¬ 
ficiency judgment entered against the appellees in Civil 
Action 35666 of the United States District Court for the 
District of Columbia entitled Botwinik v. Lowenstein, et 
al in sum of $5,600.00, cancellation of the $3,000.00 note 
held by the appellant representing moneys loaned to the 
appellees in the purchase of the business, and for $2,- 
000.00 representing the original cash paid by the appel¬ 
lees at the time of their purchase and such other dam¬ 
ages as the jury believes the appellees to be entitled 
(Tr. p. 9). 

In January or February 1946 the appellees became 
interested in the purchase of the business at 409 18th 
Street N. E., which was a variety store known as “Er¬ 
nie V’ through Morris Cohen. He was informed that the 
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price was $13,500.00 of which $5,000.00 was to be paid in 
cash. They were advised that the business would do 
about $600.00 weekly. (Tr. pp. 26 to 28). The appellees 
in their inspection of the business went over the books 
and could only get an approximate inventory which was 
estimated to be $3,000.00, and the majority of the price 
was for good-will. The appellees had about $2,000.00 
available, and they stated that the Appellant could ar¬ 
range for the balance of the $5,000.00 as he loaned other 
persons money as trustee, and he would get the $3,000.00 
from a Sylvia Light. (Tr. 31 to 33) 

The appellees executed the purchase contract (Plain¬ 
tiffs’ Exhibit No. 1) which was for $13,500.00 of which a 
deposit of $1,000.00 was given by the appellees to the 
appellant, and an additional sum of $4,000.00 was to be 
paid in cash at the time of settlement; the balance of 
the purchase price was to be represented by a first chat¬ 
tel deed of trust in sum of $8,500.00 payable $225.00 
monthly plus interest at 5% per annum. (Tr. pp. 34 
to 38). The contract further provided that the appellees 
were to go into the business for a trial period of four¬ 
teen days. After signing the contract the appellees went 
into possession for the trial period and the Vendor helped 
to acquaint them with the business. After the trial period, 
however, the amount of business done proved to be short 
of that represented by the appellees who finally agreed to 
complete their purchase anyway. (Tr. 39). At the time 
of settlement the appellees paid the additional sum they 
stated was required of them in sum of $1,000.00 and exe¬ 
cuted the first chattel note and trust for $8,500.00 and 
the second chattel note and trust for $3,000.00. The ap¬ 
pellees testified that they did not take any inventory dur¬ 
ing the trial period. After going into possession finan¬ 
cial difficulties developed, of-which they advised the ap¬ 
pellant, who told them that he would try to see if pay¬ 
ments could be made on a weekly basis. (Tr. pp. 41-42). 


The appellees testified that the appellant told them that 
he, the appellant, could refinance the business by putting 
in more stock and place the business in charge of a man¬ 
ager on a commission basis, and he could build up the 
store back to where the full value could be gotten as it 
was the lesser of the two evils; either they would have to 
foreclose or have a trusteeship, and thereupon the appel¬ 
lant suggested that the appellees secure legal counsel and 
consult with him and then draw up such papers. The 
appellees thereupon contacted Harry Goldberg an attor¬ 
ney, and a meeting between them, the appellant and the 
said Harry Goldberg was had. At this meeting the sit¬ 
uation was discussed, and Mr. Goldberg thought a trus¬ 
teeship was the best and he had the papers prepared (Tr. 
44-45). The trust agreement was dated June 21st, 1946 
wherein the appellees transferred to the appellant as 
trustee the business and the paper recited that an inven¬ 
tory was attached and made a part of the agreement. 
The agreement provided, among other things that the 
trustee should not be liable for accident, mistake or error 
in judgment made in good faith. (Tr. pp. 47-49). A bill 
of sale was also executed. (Tr. 50). Thereupon posses¬ 
sion was delivered to the appellant. Before the store was 
turned over Messrs. Vinnick and Cohen went over to take 
an inventory. (Tr. 50-51). About 10 days later the ap¬ 
pellees came back and saw two boys that they had em¬ 
ployed still in the store and paper was littered about the 
store and stock looked depleted but they could not defi¬ 
nitely tell. (Tr. 52-53). He found a health notice. 

Several days later the appellees were served with a 
complaint in Civil Action 35666 in the District Court Bot- 
winik v. Lowenstein and Draisner, that Botwinik was 
foreclosing his chattel due to the fact that merchandise 
was being sold in bulk. The complaint filed by Botwinik 
recited, among other things, that Botwinik had the first 
trust on the property; that the second trust was executed 
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to Sylvia light. Paragraph six of the complaint stated 
that the appellant arranged to loan the $3,000. to Lowen- 
steins which was part of the cash paid, and that Sylvia 
Light was a straw party for the appellant Draisner. Para¬ 
graph eleven (11) alleged that the appellees had aban¬ 
doned the store and the appellant went into possession 
and he disposed of part of the goods without application 
to the vendor’s note. (Tr. pp. 54 to 66.). - 

The appellees, the Lowensteins, in answer to this com¬ 
plaint of Botwinik, stated that they admitted that they 
knew Draisner, the appellant was the real party in in¬ 
terest and that Sylvia Light was merely a straw. They 
further stated that the appellant since his undertaking 
the trusteeship was making progress in reducing the debts 
and increasing the profits, and was protecting all of the 
interested parties, and he should be permitted to con¬ 
tinue. (Tr. pp. 187-188). 

The appellant in answering the Botwinik case admitted 
he loaned the money to the appellees, and that he was 
depleting the store and he denied that security was en¬ 
dangered. (Tr. pp. 68 to 70). 

On cross examination the appellee Lowenstein admitted 
he had never met the vendors nor the agent prior to his 
negotiations to purchase. That before he signed he in¬ 
spected the business, looked over the stock and talked 
with the vendors, that he saw the store a couple of times 
and saw the business being done. (Tr. 75 to 80) That a 
Mr. Frank, who was the vendors’ accountant gave him 
the figures and all of the information as to the amount of 
business being done during the time he kept the books, 
and thereupon the appellees signed the contract (Tr. 87). 

After the execution of the contract the appellees went 
into possession and were there for 14 days trial period 
during which time they waited on the customers, and ac¬ 
quainted themselves with the business. Each day they 
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totaled the cash register of the business done. The ap¬ 
pellees attempted to secure an inventory from the vendors 
but due to the sickness of the vendor it was unavailable, 
and therefore a problem. He didn’t know what stock he 
took over. The settlement of the contract was after he 
attempted to take an inventory. (Tr. pp. 92-93) The 
appellees stated they had a great deal of difficulty in 
getting the prices from the vendors and it was a guess 
affair. That the appellees didn’t give a copy of the in¬ 
ventory to the appellant or Mr. Cohen. (Tr. 95-97). On 
the date of settlement the appellees had been in the store 
for 14 days and at that time Mrs. Lowenstein helped to 
prepare the papers. (Tr. pp. 97 to 105). Mr. Lowenstein 
admitted he signed a letter typed by his wife in which he 
admitted that he knew the appellant was loaning the $3,- 
000.00. (Tr. pp. 111-112) 

After the settlement the appellees opened the next day 
and continued to keep the boys who had worked for the 
vendors who were Edwin Hayes and Edward Martz. (Tr. 
115). The appellee admitted that the appellant stated 
that the appellees should have a lawyer in connection 
with the trust agreement and they secured the service of 
Mr. Goldberg. He had previously had Goldberg prepare 
a chatteel deed of trust for $500. on a car which he had 
purchased from his father-in-law. (Tr. 124) At the con¬ 
ference with Goldberg he didn’t state anything about any 
misrepresentation or that he didn’t know who loaned him 
the $3,000.00, and after discussing the entire financial 
setup with Mr. Goldberg, Goldberg prepared the trust 
agreement (Tr. 127 to 132). And his attorney told the 
appellees that it was alright to sign the trust agreement. 
After the trust agreement was signed they attempted to 
take an inventory. No full and complete inventory was 
taken. (Tr. pp. 134 to 136). 

After the appellees were served in the Botwinilc case 
they gave the papers to Mr. Goldberg, and although Gold- 
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berg was employed to protect their interest Mr. Goldberg 
didn’t take the answer up with them and didn’t tell them 
that he admitted for them the fact that there was an 
admission by the appellees that Sylvia Light was a straw 
and that Draisner was actually loaning the money, nor 
that that the appellant was doing a good job, but they 
left the whole thing up to Goldberg and made no per¬ 
sonal investigation of their own as to whether the store 
was destroyed and the stock depleted. They admitted 
they did not make payment of the $3,000.00 second chattel 
note. (Tr. 138 and 139). That as a result of the Bot- 
wvnik case a deficiency judgment was entered against 
them for $5,600.00. That an accounting was never re¬ 
quested by the appellees from the appellant or Cohen. 
She didn’t know whether the appellant had taken any¬ 
thing out of the store. The appellees admitted that after 
they went into possession they drew $300.00 out of the 
business to pay for some fixtures. The appellees stated 
that the stock which they purchased had to be replaced 
as it was old merchandise and what was sold to them by 
the vendor was not what it was supposed to be, and 
they sold some merchandise less than wholesale price. 
(Tr. 176 to 184). In answering the Botwinik case the 
appellees relied on Mr. Goldberg to protect their interest, 
and they didn’t make a crossclaim against the appellant 
in the Botwmik case because they believed that Mr. Gold¬ 
berg knew what he was doing, (Tr. 188), and likewise she 
didn’t make claim against the appellant in the Botwinik 
case for misrepresentation of the business because they 
left it to Goldberg. (Tr. 192) 

Mr. Botwinik, the vendor testified that he saw 10 or 12 
large cartons filled with merchandise leave the store and 
go to a drug store, consisting of about $1,000.00 or $1,- 
100.00 from the drug department. He stated he had no 
intention of foreclosing prior thereto because of ice-cream 
rebates. (Tr. 201-202). The above quoted prices were 
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wholesale. When the store was sold to the appellees the 
vendor advised them of how mnch business was being 
done and permitted them to examine books. The vendor 
stated he had about $4,000.00 merchandise. (Tr. 207-208). 
That he stated to the purchasers the amount of business 
being done and that the purchasers were in the store for 
14 day trial period and they checked every day. (Tr. 
226-227) At the time of settlement he objected to the 
trustees named under the deed of trust but had to settle 
on that basis, and he received the $5,000.00 cash less 
$1,350.00 commission plus an additional $1,500.00 he bor¬ 
rowed from Mr. Cohen. (Tr. 232). 

He had no w’ay of telling what was in the boxes, nor 
what he had purchased nor what the appellees had pur¬ 
chased. He didn’t know what was left in the store as he 
didn’t go into the back room. (Tr. 243). 

Edwin Hayes testified that he was 18 years old and 
in 1946 worked at “Ernie’s”. That he worked for both 
Botwinik, Lowenstein and Vinnick in the same way, but 
after the appellees purchased the business, business fell 
off. He stated that the merchandise packed in the boxes 
was the same merchandise which was there when Botwinik 
owned the store, and he was not sure whether they con¬ 
tained merchandise which the appellees had purchased. 
(Tr. pp. 216 to 223) He employed Mr. Wheatley to file 
for a judicial foreclosure sale and Civil Action 35666 was 
filed. (Tr. 245). 

The Court received evidence concerning the controversy 
of an accounting between them received in Civil Action 
35666 over the objection of the appellant. (Tr. 281 to 
310). The constructed account was based on an assump¬ 
tion that the appellant started with so much merchandise 
on hand but Mr. Vinnick differed with him. Wheatley 
admitted the constructed account was only cun estimate 
and cun actual inventory was not taken. (Tr. 295) Mr. 
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Wheatley had no personal knowledge that the merchan¬ 
dise in the store when it was turned over to him was 
similar to that appraised by the auctioneer. (Tr. pp. 310) 

After the appellees’ case was concluded the appellant 
moved for an instructed verdict. The Court in overrul¬ 
ing this motion stated that if the jury believed that 
the appellant was responsible for the sale and failed to 
carry out instructions they would be entitled to find for 
the plaintiffs for $2,000.00 invested, $5,639.00 deficiency 
judgment and for $2,700.00 on the second trust note. 
(Tr. 332). 

Morris Cohen testifying for the appellant stated he 
received the listing for the store from Mr. Frank and he 
interested the appellees. He didn’t have personal knowl¬ 
edge as to the business done except from what the ven¬ 
dors told him. (Tr. 340-342) He took the appellees to 
the store 2 or 3 times, and thereafter they signed the 
contract. The appellees never told him that they didn’t 
have the full $5,000.00 and it was not until four or five 
days before settlement they told him they only had $2,000. 
and they never asked for any loan. (Tr. pp. 344 to 346). 
When they gave him the deposit of $1,000.00 on signing 
the contract they never stated anything about a loan. 
When the appellees told him they didn’t have all of the 
money he stated he would try to get a loan from the ap¬ 
pellant, who said he would lend it. This witness stated 
that Sylvia Light was the appellant’s straw, and at the 
settlement the vendor was disturbed because the appellees 
did not have enough cash. (Tr. 351 to 357). This wit¬ 
ness stated he loaned the vendor $1,500.00 in cash and 
took the $8,500.00 as collateral security. No inventory 
was taken at the date of settlement (Tr. 358) 

Later the appellees told him that they were not doing 
the business they should be doing, and that Mr. Goldberg 
requested the appellant to take over the business to sal- 
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vage it for the appellees. (Tr. 361 and 398). About five 
weeks before the trusteeship the appellee purchased a 
show case and a car, and stated that the store was 
down. (Tr. pp. 399 to 402). 

After the trust agreement was signed he and Mr. Vin- 
nick went to the store to take an inventory and started 
to do so but quit in the middle of it because of the method 
of the taking as the appellees didn’t know the cost nor 
the retail prices, so that no inventory was taken nor 
completed. (Tr. 402 and 403). 

Before the trust agreement was signed he talked with 
the vendor about the $1,500.00 loan, and that it was agreed 
that if the $1,500.00 was not demanded he would hold off 
from foreclosing on the chattel. (Tr. 405). 

Robert Fribush testified that he owned a drug store 
for about 8y 2 years. In the year 1946 he visited Ernies 
and made an inspection to estimate the stock. He stated 
he was not interested. He saw a few school supplies and 
most of the merchandise was obsolete and it looked like 
a store that was ready to close as the shelves were half 
empty. He didn’t want the stock but he offered $60.00 
but couldn’t use it at all. (Tr. 366 to 370). 

Hyman Bronfin stated that he owned a drug store at 
1800 D Street N. E. He inspected Ernies within a week 
of the purchase of the stock. He made a rough appraisal 
of what he thought was the wholesale price. It was mer¬ 
chandise that was on the shelf a long time and he dis¬ 
cussed purchasing it from Mr. Vinnick. He arrived at a 
percentage and in his opinion the best wholesale price he 
paid was 15% less than wholesale value. He took six 
cartons, part of which was readily saleable and part was 
not and he had no paritcular need for it The store later 
closed in about 2 or 3 weeks. He stated the store was 
wrecked before the merchandise was sold and that the 
sale would not have any effect on the carrying on of the 
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business. (Tr. pp. 371 to 377). He was a neighbor and 
had observed the store, and when he purchased the mer¬ 
chandise he took no inventory but made a rough guess 
because the stock was shelf worn. He was informed that 
the store would be resold as more of a restaurant than a 
patent medicine or variety store (Tr. 379 to 389). 

The appellee Draisner testified that the first time he 
met the appellees was when Mr. Cohen introduced them, 
that he had never observed the store before that time 
and had not talked with the vendors. When he drew the 
contract the appellees did not tell him that they did not 
have $5,000.00. (Tr. pp. 437 to 439). 

A few days before settlement he learned that they did 
not have all of the money and the appellees wanted to 
know what they could do about it and he discussed loan¬ 
ing them the money and would make a loan for one year 
and that the appellees were not interested where the 
money came from. (Tr. 443). It was known that the 
appellant advanced $1,350.00 on his commission and an 
additional $1,650.00 making a total of $3,000.00; that at 
the settlement no question was raised as to the trustees 
under the deed of trust . (Tr. p. 457). That the appel¬ 
lees read the papers. No inventory was taken at the time 
of settlement. (Tr. 459 to 462). 

Later the appellant learned the appellees were in trouble 
and the store was too much for them; that things were 
not turning out as they thought, and on so learning he 
never threatened any foreclosure sale under the second 
trust. The appellees had written a certain letter wherein 
they admitted they knew that Mr. Draisner had loaned 
them the $3,000.00 (Tr. 470 to 473). The appellant tried 
to get the landlord to take the appellees’ rent in weekly 
installments which was then overdue, and he kept hearing 
one thing after another and urged them to get an attorney 
whereupon they went to Mr. Goldberg and several con¬ 
ferences ensued (Tr. 480 to 483). 



14 


At these conferences Mr. Goldberg admitted it was a 
sad state of affairs, and the appellant told Goldberg they 
should get a manager on a commission basis as they 
didn’t know what they were doing and didn’t have any 
business ability as they bought equipment which they 
could not afford. Mr. Goldberg prepared the agreement. 
(Tr. pp. 484 to 489). Thereafter he requested an inven¬ 
tory after the trust agreement was signed and Mr. Gold¬ 
berg continued to represent them. The appellant under¬ 
took personal liability for debts. He conferred with Mr. 
Vinnick about running the business and the sale of the 
old merchandise as he was given power to act, and he 
gave his reasons why the old stock and patent medicine 
was to be sold and as to why he wanted to sell it all of 
which he did in good faith and not to destroy the business 
but to build it. (Tr. 499 to 501) It was his best judg¬ 
ment to sell these articles for the best price obtainable. 
(Tr. 502). He wanted to convert the business into a 
luncheonette and told Mr. Vinnick to get that merchandise 
out of the way. The sale of these articles would help to 
clean up the place and increase the business. (Tr. 508). 
The appellant paid some of the bills out of his own per¬ 
sonal funds. ' When he sold the merchandise to Bronfin 
he believed that it was for the best obtainable price. 
(Tr. pp. 515 and 517) and that they were useless to the 
store, and with that money and the money received from 
the ice cream rebates he could purchase table and chairs 
to establish the luncheonette which he believed would be 
for the best interests of everyone since the new school 
season was coming and the business would materially in¬ 
crease. He sold the merchandise with no view to wreck 
the business or the store. No objection was received from 
the appellees or Mr. Goldberg. (Tr. 517-518) 

Later Mr. Botwinik contacted him and stated he would 
not wait any longer and was going to foreclose. (Tr. 520) 
He received the complaint in the Botwiruk case and he 
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operated the business until the Receiver was appointed 
of whom he requested an inventory and was informed that 
it would be given in due time, but he never got an inven¬ 
tory’ from the Receiver. (Tr. pp. 523 to 525). He didn’t 
receive any money personally from the merchandise sale 
and he didn’t take any of the merchandise nor secrete 
any, nor did he ever take any funds for which he didn’t 
account, but to the contrary advanced some of this own 
funds and his own credit, and he did not receive any com¬ 
pensation. He had personally guaranteed $300.00 and was 
entitled to reimbursement. (Tr. 529 and 544). Mr. Gold¬ 
berg had asked him to be trustee because he was in the 
same boat as they were. At the time of trust agreement 
an inventory was attempted to be taken but Mr. Vinnick 
stated it was imposssible and it was the responsibility of 
the appellees to secure such an inventory. The inventory 
could not be taken because the appellees were unable to 
give the cost and retail prices of the items. (Tr. 567-571) 
He instructed Mr. Vinnick to get rid of the slow moving 
items which had little or no value, and he relied upon Mr. 
Vinnick as his agent to act to the best of his ability and 
to do what was proper. (Tr. 574-582). 

He didn’t take up the matter of the sale of the stock 
with the Botwiniks because he didn’t think that the stock 
was covered by the chattel, and didn’t believe it was 
necessary to call the note holder for every sale, and he 
didn’t believe the sale to Mr. Bronfin as an unusual sale 
but assumed it to be in normal course of business. (Tr. 
585 to 588). He testified as to his connection with the 
accounting to the Receiver and the difficulty was they 
could not make an inventory and he never received one. 
(Tr. 593). The difference between appellant and Mr. 
Wheatley was the inventory and the value to be placed 
on certain fixtures, and while it was appraised by the auc¬ 
tioneer for $1,800.00 it brought twice that amount at the 
Receiver’s sale. (Tr. 606-607). He advised Mr. Wheatley 







that he could not construct nor make an inventory in that 
he had no starting point. 

Mr. Milton Vinnick testified that he was a salesman 
and agent for the appellant, and now his partner. The 
appellant requested him to manage the store and see what 
he could do with it, to try to build it up and get a resale. 
He had experience in retail business since he was 10 
years old in meats and groceries. The store didn’t have 
too much eye appeal. (Tr. 652 to 653). When Vinnick 
went in the appellees were supposed to give him an in¬ 
ventory complete but the appellees gave him none. (Tr. 
656). The appellees didn’t know the wholesale prices nor 
the retail prices and therefore no inventory was taken 
nor was a statement of the bills given. (Tr. 656 to 660). 

In attempting to improve the business he tried to get 
rid of the drug items and change over to a soda foun¬ 
tain, luncheonette and sandwich shop. He discussed this 
with appellant. He advised the appellant that he was go¬ 
ing to sell the drug items for the best possible price and he 
called in a druggist who offered only $60.00. (Tr. 668- 
669) In order to get the best information he asked whole¬ 
sale drug salesmen but they were not interested, and Mr. 
Bronfin agreed to purchase. It was the best price he 
could get and he believed that this was in good faith and 
honestly done. (Tr. 670-672). Both Goldberg and the 
appellees did not object to the sale. He paid the rent 
and some debts. (Tr. 674 and 675). 

He told Mr. Wheatley he never had a complete inven¬ 
tory but he gave an accounting of what business he did 
with regards to receipts and disbursements and to which 
there was no objection. Wheatley wanted a complete in¬ 
ventory which he could not give him, and he never could 
agree with Wheatley about an account (Tr. 678 to 683). 

The record in the Civil Action 35666 Botwinik v. Low- 
enstein was read to the jury (Tr. 716 to 725). Among 


the papers read was the answer of the appellees signed 
by the attorney Goldberg. Paragraph six of his answer 
admitted the facts alleged in the complaint to the effect 
that the appellant loaned the money and Light was merely 
a straw; paragraph 11 denied the appellees abandoned 
the business but the answer stated the appellant took 
over as trustee and Mr. Goldberg stated** (Tr. 725) 

“since the trusteeship the defendant Draisner has 
made progress in reducing debts, increasing gross 
profits and protecting the parties secured and it is 
essential that he be permitted to continue if the in¬ 
terest of all concerned are to be protected”. 

The file contains an appraisal by the auctioneer and an 
order authorizing a sale by the receiver on which was 
appended “Seen and may be presented Harry M. Gold¬ 
berg attorney for Donald Lowenstein et al” (Tr. 726) 
The property was sold to the vendor Botwinik for $3,- 
100.00 and the order ratifying the sale was signed by 
Harry W. Goldberg as attorney for the appellees. (Tr. 
728) 

Thereupon in rebuttal Harry W. Goldberg testified that 
he was attorney and still is, for the appellees, and he had 
a conference with the appellant to ascertain what could 
be done for the appellees because of their inexperience 
as business was not up to expectation. After some con¬ 
ferences it was decided that a trust agreement be exe¬ 
cuted which was to be with the consent of the vendor. He 
drew up the agreement and the business was turned over 
to the appellant (Tr. 728 to 733). He later learned of 
the Botwinik suit and spoke to Mr. Miller, attorney for 
the appellant and though he made no investigation he 
filed an answer in effort to prevent the sale. He later 
learned Botwinik didn’t consent He had no way of 
knowing as to the facts except as he was advised (Tr. 
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On cross examination he admitted that he is cocounsel 
in the present case. When the appellees first saw him 
they made no claim for misrepresentation and the first 
time he learned of this claim "was at the foreclosure sale. 
When the Botwinik case was filed he admited he could 
file a counterclaim against Botwinik for misrepresentation 
but he didn’t believe that to be a major grievance. (Tr. 
748 to 751). He didn’t believe it to be a valid claim and 
only after he talked with co-counsel did he believe it to 
be a good claim. At the time of the trust agreement he 
didn’t ask the appellant who owned the $3,000.00 second 
chattel note as he didn’t believe it to be important. 
However, he knew that the appellant acted as agent or 
principal was adverse to the appellees but he didn’t con¬ 
sider it as such. He didn’t care enough to ask who owned 
the note although it would be important concerning the 
trusteeship, and he knew that in representing others the 
appellant had to protect such other persons. (Tr. 823 to 
825). The primary purpose of the trusteeship was to 
build the business and although he knew that the appel¬ 
lant represented an interest adverse to that of the appel¬ 
lees he had no objection to the appellant acting as trus¬ 
tee. But if he knew that the appellant owned the note 
then he would not consider the appellant as a proper 
trustee. He didn’t consider the appellant as the owner 
of the note in the same light as if the appellant were 
acting as an agent for the holder of the note. He first 
learned that the appellant was the owner of the $3,000.00 
note when he received the Botwinik papers (Tr. 827). He 
didn’t feel it necessary to make a claim in his answer to 
the Botwinik case and that it was not obligatory to make 
a cross-claim nor did he request any amendment to the 
pleadings. (Tr. 828). In answering the Botwinik case 
he wanted to hold the appellant in the business and didn’t 
want a sale although he knew by the pleadings that the 
appellant was the owner of the second trust note; he 
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permitted the appellant to continue operation of the busi¬ 
ness for 21 days thereafter and he didn’t object to such 
operation during that time. (Tr. 830). After he learned 
that the appellant was the holder of the note and had an 
adverse interest he employed the matter as tactics and 
even though he believed he had a claim against the ap¬ 
pellant he didn’t feel obligated to present it. (Tr. 831). 
He took the appellant’s and his attorney’s word for it 
that the business was alright. He didn’t think it neces¬ 
sary when the trust agreement was executed to verify the 
fact that Botwinik had consented as recited therein. (Tr. 
833). After the Botwinik suit was filed he didn’t believe 
it to be his duty to check the allegation that the stock was 
being depleted but he took the appellant’s word for it, 
that the appellees’ interest was being protected. He ac¬ 
cepted the appellant’s statement that the appellant was 
doing his best and so stated it in the answer to the Bot¬ 
winik suit. (Tr. 834-835). 

He had as much information about the appellant being 
the note holder and depleting the stock as he did at the 
time of his present testimony (Tr. 837-838). He never 
made a demand upon the appellant either in writing or 
orally, and he never asked for any accounting. He knew 
of the sale of the merchandise to Bronfin but he never 
made any objection in his pleadings or otherwise. (Tr. 
839-840). 

The Court denied the appellant’s prayers Nos. 1 to 5 
inclusive; granted No. 6 in substance, and partly granted 
No. 7; No. 8 was modified; 9 to 12 inclusive were denied; 
13 was granted in substance; 14 and 15 denied; Nos. 16 
and 17 granted in substance; No. 19 denied; 20 modified 
and 21 was given in substance. 

The Court granted the appellees’ first prayer in sub¬ 
stance; granted No. 2; modified Nos. 3 and 4 and denied 
No. 5. 
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Court’s charge to the jury: (Only that part to which 
objections are made both as a matter of law and the 
charge which is adverse to the instructions submitted by 
the appellant and denied by the Court are set forth) 

“Now Mr. Draisner, in the course of this transaction, 
as you have been told by the evidence, advanced his own 
money to an extent in connection with the purchase of it, 
and as part of the cash price, went to Mr. Botwinik”. 

“The evidence, of course, is in dispute here, as to 
whether or not Mr. Draisner informed the Lowensteins 
that it was he whose money it was being advanced. The 
testimony on behalf of Mr. Draisner is that he did it. 
The testimony adduced by the Lowensteins is that he 
did not. 

In any case, as I have said, however, it would not vit¬ 
iate the indebtedness that they owned Mr. Draisner. Mr. 
Draisner couldn’t have foreclosed against obligation, be¬ 
cause he had no right, as he and Mr. Miller were also 
trustees under that note, they had no right to foreclose if 
there was an objection to it. But of course there was 
no foreclosure or attempted foreclosure by him under 
that second deed of trust. • • • 

Now the plaintiffs’ case goes on to say that while he 
was in there, through his own action and the action of 
his agent Mr. Vinniek, he substantially depleted the stock 
of goods in that phase of the business which is the same 
as from the fountain service, cigars, candies, and so on, 
by the sale in a reckless manner of that property to this 
pharmacist Mr. Bronfin, without taking an inventory of 
what he was selling to Mr. Bronfin, and selling it to him 
at a woefully inadequate price. 

The testimony on part of Mr. Botwinik for the plaintiff 
is that it was worth as he saw it, about $1100.00. The 
testimony of the young man Mr. Hayes who had been 
employed in the store by the Botwiniks, and then by the 
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Lowensteins, and retained by Mr. Draisner and Mr. Vin- 
nick was some lesser amount, $700.00 or $800.00 as I re¬ 
call it. 

What he actually got for it was $142.91. And they say 
that that was a wrongful act on his part and constituted 
a breach of trust on his part and a breach of his duty 
that the law imposed upon him. That also say that it 
was mismanaged otherwise. They say that Mr. Vinnick 
didn’t come there until evenings and allowed the place to 
be managed and operated by these two young men in a 
day. They say also that he didn’t keep proper accounts. 

That brings me to the testimony of Mr. Wheatley, who 
represented, as you will recall the Botwiniks in the other 
suit that has been referred to several times here. 

Now, a receiver in that case has been appointed for the 
sale of the business, and Mr. Wheatley says that he did 
not agree with the account which was furnished to him, 
or rather the books that Mr. Vinnick and Mr. Draisner 
had kept, because he says they didn’t take into account 
the inventory and didn’t take into account what was 
purchased, and that the wrong system was used. He says 
he didn’t challenge, because he didn’t know, any reason 
to, or have any reason to, he thought, the amount charge 
for expenditures or the amount for receipts, but he said 
such an account should show what was purchased; what 
was there when he went in and what was purchased and 
was there when he left 

Mr. Vinnick and Mr. Draisner didn’t agree with that 
method. Now it is not for you to determine, and Mr. 
Wheatley comes up with either one of his two alternative 
systems, both of which however, take into account the in¬ 
ventory and merchandise purchased. He comes up with 
something in the neighborhood of $2,000.00 or more as 
not having been accounts for by virtue of the failure of 
Mr. Draisner and Mr. Vinnick to do it as he thought it 
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should have been done. You are not to determine whether 
or not Mr. Draisner owes the receiver appointed by this 
Court for that business any money at all. That is not for 
you to determine in this case. You are entitled to con¬ 
sider the testimony of Mr. Wheatley, the testimony of 
Mr. Vinnick and the testimony of Mr. Draisner with re¬ 
spect to the method of accounting and the reason for 
the accounting as they have explained it, only in order to 
enable you the better to determine whether or not Mr. 
Draisner obeyed his obligations to the trust which would 
help him to maintain an accurate accounting to which the 
trustor shall have access, and all purchases, income, ex¬ 
penses or operation, and otherwise shall be clearly set 
forth. And it is solely upon that issue, and no other, 
that the testimony of Mr. Wheatley is received. As I 
say you are not to determine whether Mr. Wheatley is 
right on how much he thinks should be accounted for or 
whether Mr. Draisner is right or Mr. Vinnick is right, 
how- much they think should be accounted for. 

Now then, the plaintiffs say that as a result of this 
alleged mismanagement in these several respects, particu¬ 
larly the sale of that property to Mr. Bronfin, Mr. Bot- 
winik came to Court and foreclosed on that business, got 
a receiver and had a judicial foreclosure, a judicial sale 
of that business. They say that that was a wrongful act 
on part of the defendant Draisner; a breach of his agree¬ 
ment in the trust instrument that he made, and a viola¬ 
tion of the duty the law imposes upon him. They say 
further, that as a result of that, as a direct result of 
that, they lost the business, the amount of money they 
invested in it, and the deficiency judgment of $5,639.00 
and some odd cents was rendered against them. 

And it is really, ladies and gentlemen, the gist of the 
plaintiffs’ case that following the signing of this trust 
agreement by which Mr. Draisner took over and ran the 
business, his mismanagement of it caused their loss. That 
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is the real gist and substance, fundamentally of the plain¬ 
tiffs’ case. They say in that connection, further, that 
he told them that Mr Botwinik • * • would foreclose if 
he didn’t get this trust agreement; if he didn’t go in as 
trustee to manage the business. Botwinik denies that but 
says that he was willing to go along. 

There was a duty, accepted by the terms of the instru¬ 
ment and imposed by law, on Mr. Draisner to manage 
that business with the highest degree of fidelity and good 
faith. 

He says, and Mr. Vinnick says, that he did so; and he 
explains to you why he did and what he did. He tells 
you that he found the merchandise was shopworn, or a 
great lot of it was shopworn, and he found that there 
were a number of items which simply weren’t moving at 
all, and that he thought the place needed enlivening to 
get rid of the dead stock and move in something that 
turned over rapidly and that it was his view at that time, 
and now, a sound business-like thing to do. He points 
out, moreover, that he stood to lose himself it there was 
a foreclosure. Now you will determine then, whether 
there was or was not bad faith on the part of Mr. Drais¬ 
ner in the conduct of the business for the period of time 
he had it. In the event you should find there was bad 
faith, you have got to determine whether or not, even 
assuming there was bad faith, that any action of his 
caused the foreclosure. Because if you believe from the 
evidence, that that would have happened anyway, then I 
don’t see, even-if his action was in bad faith, if it didn’t 
contribute to the fact of the foreclosure and loss of the 
business there would be no damage flowing as a result 
of his act. You have got to find, if you find there was 
bad faith at all, you have got to find that the damage 
flowed from his bad faith and from his mismanagement. 

Now, the plaintiffs ask you to find in their favor, and 
should you find for the plaintiffs, then you may find that 
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they have been damaged in the amount of $5,639.05 which 
is the amount of the deficiency judgment, and the invest¬ 
ment of $2,000.00 that they put into it, either or both. 

If you find for the plaintiffs at all, you can find either 
$5,639.05 or $2,000.00 or both. If you find for the plain¬ 
tiffs, then it follows, of course, you must find against the 
defendant on his counter-claim. 

If you find for the defendant in the case, then of course, 
you find nothing in the way of damages for the plain¬ 
tiffs, and if you find for the defendant you must find in 
his favor on his counter-claim for the $2,700.00 and what¬ 
ever dollars it is and I will give that to you, as I say, 
a bit later. 

Counsel for both sides in their arguments to you com¬ 
mented upon the fact that in the pleadings, the papers 
that are filed in the other case through their respective 
lawyers, and neither the plaintiff nor the defendant signed 
those papers personally, but through their lawyers made 
certain admissions of fact, which they discussed with you 
in the course of their arguments; now” you are entitled to 
consider those admissions, whatever they were, and to 
what extent you think they are of value to you, but as a 
matter of law they were not legally binding upon the 
parties. 

In other words, if one of the parties says, “Yes, my 
lawyer said that, but I didn’t know that he said it” you 
are entitled to determine whether he did know that he 
said it or not and whether he did, in fact, agree with 
that; whether that actually represented his own admis¬ 
sion of fact or whether it was the admission of a fact 
that his lawyer made for him. 

In some respects, in judicial proceedings, the statements 
of attorneys for the litigants are binding upon the liti¬ 
gants. That is not so, however, in respect to the matters 
they discussed with you here, because they are questions 
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of fact; did you know so and so; did you agree to so 
and so? If the lawyer says “Yes you did” or “No we 
didn’t” or whatever it may be. You are entitled to - 
know that the client knew what his lawyer said, and that 
he knew that is what his lawyer is saying, and that it 
■was really his own position in the matter. But you are 
also entitled to believe that he did not know and that it 
was not his own statement which was being put in the 
form of the pleading for him. I have also granted the 
portion of another request which I shall read to you: 

“In considering the items of stock sold by the defend¬ 
ant through his agent, you may and are to consider 
interest. 

Counsel for appellant excepted to the charge (Tr. p. 
888) The Court also instructed the jury that if there 
was recovery by reason of the deficiency judgment it 
would carry interest (Tr. p. 891) 

The poll of the jury showed that jury in announcing 
its verdict of $5,639.05 with interest in favor of the plain¬ 
tiffs and in favor of the plaintiffs on the defendant’s 
counterclaim were not in agreement. Juryman Greene 
while he found for the plaintiffs for $5,639.05 failed to an¬ 
nounce any finding on the question of the defendant’s 
counterclaim of $2,700.00. Jurywoman Helen P. Peder¬ 
son likewise failed to announce any finding on the coun¬ 
terclaim, and similarly Jurywoman Nannie W. Payne 
(Tr. 898). 

STATEMENT OF POINTS 

1. The Court erred in its instructions to the jury on 
the measure of damages that they might find for the 
appellees in sum of $5,639.05 which is the amount of the 
deficiency judgment, the investment of $2,000.00 and find 
against the appellant on the Counterclaim. 
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2. The Court erred as a matter of law in refusing 
to hold that the appellees by their answer in the Bot- 
winik case admitting knowledge of who the actual holder 
of the note was, and refusing to hold that they were 
bound by their answer in said former case which is totally 
inconsistent with their present position. 

3. When a borrower receives a loan from a person 
who purports to act either as principal or agent for the 
actual borrower and the borrower know’s it is one or the 
other, the question who is the actual lender is immaterial. 

4. The Court erred in refusing to hold as a matter 
of law that under xhe circumstances at the time the trust 
agreement was executed because the appellant either had 
or represented an adverse interest to that of the appellees 
that the usual provisions of the duties of a trustee ap¬ 
plied, and refusing to hold as a matter of law that the 
act of the so called trustee made in good faith was a 
mere mistake in judgment for which he had no liability. 

SUMMARY OF ARGUMENT 

1. Assuming that the appellant is liable for failing to 
disclose that he was the holder of the second trust note, 
and that he caused the foreclosure sale which destroyed 
the business and property of the appellees, the measure 
of damages was the fair market value of the store and 
business at the time of his taking over the business, less 
the amount received at the auction sale. 

2. The appellees by their answer filed through their 
duly authorized attorney and agent who had the right to 
fully protect their interest admitted they knew who held 
the second trust note of $3,000.00 and that the trustee 
was doing a good job and should be permitted to con¬ 
tinue as such are estopped from asserting a claim in¬ 
consistent with that answer and now claim a misrepre- 
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sentation and that the trustee violated his duty by doing 
a bad job, especially where both the appellees and their 
attorney permitted the trustee to continue in possession 
after clearly having knowledge of all of the facts. 

3. The Court erred in permitting the question of mis¬ 
representation to go to the jury as to whether the appel¬ 
lant misrepresented the identity of the note holder of 
the $3,000.00 second lien. The appellees and their attor¬ 
ney knew that the appellant was either the holder him¬ 
self in that $1,350.00 of such loan represented his com¬ 
mission and the remainder represented a loan, which was 
made by him either as principal or as agent for an un¬ 
disclosed principal. In either case there would be no dif¬ 
ference. 

4. The Court erred as a matter of law in refusing to 
direct a verdict for the appellant and that there was no 
breach of a fiduciary obligation in that the appellees and 
their counsel well knew that the appellant represented an 
adverse interest as either principal or agent for the prin¬ 
cipal who held the second trust note; that the sale of the 
merchandise to Bronfin was not in and of itself an act 
of bad faith. 

ABGUMENT 

1. The Court Erred in Failing to Instruct the Jury 
on the Correct Measure of Damage. 

The record is crystal clear throughout all of the testi¬ 
mony that there never was any exact inventory of mer¬ 
chandise taken at any time. No inventory was taken at 
the time of the original contract; nor at the time of the 
settlement of the appellees’ purchase; or at any time 
after the appellees took over the business; nor at the 
time the appellant took over under the trust agreement, 
nor at the time the merchandise was sold to Bronfin 
(neither any exact amount of merchandise was deter- 
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mined as to what was sold to Bronfin, nor as to what re- 
mained in the premises after such sale); nor w T as any 
inventory taken at the time the Botwinik suit was filed, 
nor when the business was later closed and turned over 
to the Receiver. The only inventory taken was that of 
the auctioneer who appraised the stock and fixtures at 
$1,SO0.OO (with no valuation whatever for goodwill) which 
later sold for $3,100.00. There w*as no evidence adduced 
in the trial whatever, as to what was the value of the 
store at the time the appellant took possession of the busi¬ 
ness under the trust agreement. The Court instructed 
the jury that if they found for the appellees they should 
find that they have been damaged in the amount of 
$5,639.05 which was the amount of the deficiency judgment, 
and the investment of $2,000.00 which they put into it, 
either or both, and if the jury found for the appellees 
then they would not allow anything on the $3,000.00 coun¬ 
terclaim and would have to find for the appellees against 
the appellant on the counterclaim. This certainly would 
be unfair to both the appellees and the appellant. At the 
time the appellees took over the vendor stated that he 
approximated the stock at $4,000.00 and the remainder 
-was for good will. There was no inventory at that time. 
After the appellees took possession it must be assumed 
they made sales and purchases. They even testified that 
they sold some of the shop worn merchandise. How 
much merchandise was sold and how much stock was 
purchased by them was not shown. The evidence is also 
crystal clear that before the trust agreement was exe¬ 
cuted the business was not what it was thought; the ap¬ 
pellees had run into financial difficulties and they could 
not pay the rent nor the installments due on the notes. 
So that just immediately prior to the time the trust agree¬ 
ment was prepared and executed, the appellees had al¬ 
ready put in their $2,000.00 but they did not then have a 
deficiency judgment against them. Assuming that they 
became liable for his subsequent actions he could have no 
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greater liability than the worth of the property entrusted 
to him. He was not the guarantor to the appellees of the 
full purchase price of $13,500.00 which they contracted to 
pay. If the appellees had paid all cash there would be 
no later deficiency judgment for which the appellant 
would be liable. If they paid all cash for the business, 
certainly if the trustee sold the store he would have 
no greater liability than the worth of what he received. 
According to the Court’s charge the value of the store 
remained consonent. Certainly if the appellees overpaid 
for the store, their bad bargain should not be visited on 
the appellant. The price they paid would go to the 
probative value of the marked value of the store at the 
time they purchased it, but it would not be conclusive. 
And whether it was or not, that question would be im¬ 
material in the light of the improper measure of damages 
instruction given to the jury. So that with no evidence 
whatever before the jury as to the worth of the store 
and the business on the date the appellant took it over, 
no evidence as to how much a new purchaser would pay 
for it on that day, no evidence as to whether the store 
was worth anything at all, the Court’s instruction that 
the appellant was liable for a subsequently determined 
deficiency judgment which was arrived at under a public 
auction sale much later held under market conditions 
which could have been different then, was clearly beyond 
all proportions. Suppose on the subsequent date of the 
auction sale the property because of the conditions which 
then prevailed brought $10,000.00 certainly there could 
be no deficiency judgment. The Court’s instructions on 
this point permitted the tail to wag the dog, and not the 
dog to wag the tail. On the day the appellant took over 
the business, if it could not pay the rent and the note 
installment certainly the business could not have the 
same value as when it was sold to the appellees, and 
yet the Court’s charge made the appellant liable not for 
the value of what he received, but for some amount which 
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the appellees had previously paid (the $2,000.00 down 
payment) and for an amount which was not then deter¬ 
mined (the later deficiency judgment of $5,639.05). This 
instruction had no connection whatever with what the 
appellant actually received on the date he took over. It 
made him the complete guarantor of the entire purchase 
price of $13,500.00 of which $11,500.00 had never been 
actually paid by the appellees. It had no connection what¬ 
ever as to whether when the business was taken over 
whether the stock was worth $1.00 and the fixtures were 
worth $1.00, and whether the good will was worth $1.00. 
The store could not pay the rent nor the notes, and the 
business could have been foreclosed. The goodwill on 
that day was certainly of a different value than its worth 
on the date the business was sold to the appellees. Why 
should the appellant be responsible for more than the 
business was worth on the date he took over. Stated an¬ 
other way, if the value of the business on the date he 
took over, considering merchandise, fixtures and good-will 
was worth $50,000.00 why should the appellees lose the 
difference because of conditions which develop later which 
determined the amount of the deficiency. According to 
the Court’s charge, if there had been no encumbrance at 
the time the appellant took over the appellees would be 
entitled only to the money which they put into the busi¬ 
ness likewise would be error because it was entirely pos¬ 
sible at the time the appellant took over the value of the 
business was more than they paid for it. Take, for ex¬ 
ample, the sale of a brand new car for $2,500.00 coming 
out of the shop shining and new, and the purchaser pays 
$500.00 down and gives two chattel deeds of trust thereon, 
and thereafter for a period of three or four months, the 
owner bumps into everything on the road, has a lot of 
accidents and bangs up the car, tears the upholstry, and 
the car is converted by a stranger to his own use. Cer¬ 
tainly the stranger would not be liable for the $2,500.00 
when the car was shining and new. He would be liable 
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only for the value of the car on the date he converted it 
to his own use. The Court never received any testimony 
as to the worth of the store on the day the appellant 
took over. The law in this jurisdiction on this subject is 
clear. In Peoples Mortgage Corporation v. Bedrosian, 81 
U. S. App. D. C. 69, 154 F. 2d 332, this Court held the 
measure of damages in an action for the breach of a lease 
is the difference between the fair market value of the 
lease and the rental reserved therein plus any sums paid 
by the lessee to the Lessor, and this is the rule to ascer¬ 
tain damages sustained by the lessee who is completely 
deprived by the fault of the lessor from enjoying any 
part of the term. In this last mentioned case it was at- 
temped to be shown that throughout the term of the 
lease a gross profit would have been made for each day 
for the 33 rooms, and after estimating the expense there 
would be a net profit and this was the damage. But this 
court rejected this measure and again affirmed this rule 

in Bedrosian v. Peoples Mortgage Corporation ,_U. S. 

App. D. C. No. 10203, decided April 15th, 1950 by 

this Court. The measure of damage given the jury 
bears no connection whatever to the value of the busi¬ 
ness, the amount of merchandise and fixtures thereon and 
the value of the good will. 

In the case of Moses and Sons v. Lockwood , 54 App. 
D. C. 115, 295 Fed. 936, this Court stated that a de¬ 
fendant is never liable for more than the actual loss 
which he inflicted upon the plaintiff by his wrong. The 
actual loss in the case at bar is the value of the business 
at the time the appellant took possession. In. the last 
mentioned case above, the Court also stated that the law 
will not allow him to be put in a better position than he 
would have been had the wrong not been done. No re¬ 
covery can be had either where resort must be had to 
speculation or conjecture for the purpose of determining 
the damage, and where it is impossible to say, what, if 
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any, portion of damages resulted from the fault of the 
defendant and what portion from the fault of the plain¬ 
tiff it may not be allowed. 1 

In Federal-American Nat. Bank and Trust Co. v. Mc- 
Reynolds, 62 App. D. C. 291, 67 F. 2nd 251, this Court 
stated that if McReynolds was induced by fraud to enter 
into a contract he was entitled, upon discovering the 
fraud, to sue for recission or to affirm it and receive the 
damages sustained which would be the difference between 
the value of the property he received and the value of 
the property he parted with under the contract. 

A clearer case of an improper charge to the jury could 
not be shown. This erroneous instruction required in and 
of itself a reversal. 

2. The Court erred in refusing to instruct the jury 
and in refusing to hold as a matter of law that the 
appellees were not conclusively bound by their answers 
filed in Civil Action 35666 entitled Botwinik v. Lowen- 
stein* 

Certainly the evidence is crystal clear that when the 
Lowensteins were sued in that case they authorized their 
attorney Goldberg to do everything he believed necessary, 
and therefore they authorized him to file all necessary 
pleadings in their behalf and as their agent and attorney 
the pleadings filed by Goldberg were fully binding upon 
them in this case. In that case they admitted they knew 
that Draisner had actually loaned the money because 
$1,350.00 of it was his commission so there could be no 


1 Perry v. TJ. S., 294 U. S. 330, 95 L. Ed. 1335; Smith v. Billings 
Co., 37 Mont. 128, 94 P. 839, 15 L. R. A. (Ns) 831. Knickerbocker 
Ice Co. v. Garden, 107 Md. 556, 69 A. 405; Standard OH Co. v. 
Southern P. Co., 268 U. S. 146, 69 L. Ed. 890. 

2 Dexter V. Gordon, 11 App. D. C. 60; Clark v. Barber, 21 App. 
D. C. 274; Columbia Heights Realty Co. V. Rudolph, 217 U. S. 547, 
54 L. Ed. 877. 
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question about that amount, and $1,650.00 was advanced 
by him and put in his straw. Their answer admitted that 
she was merely a straw and had no financial interest. In 
the same answer they denied that the appellant was de¬ 
stroying the business but stated he was doing a good 
job. If this was their position in that case they were 
fully bound by it; otherwise they are trifling with the 
Court, and a pleading once filed would never be binding. 
In States v. Bigelow, 2 McArthur (9 D. C.) 360, States in 
the answer admitted the allegations of the bill and a 
trustee was appointed. Thereafter a new trustee was ap¬ 
pointed and the Court held that States was estopped by 
his answer. Having made his election in the first action 
that there was no wrong doing, and that the trustee acted 
properly the appellees are estopped to assert a different 
position in a later trial. Having taken one position in 
the first trial on which the appellant relied the appellees 
are estopped from taking an inconsistent position now. 
If the appellees had asserted their present position in 
that trial certainly the action of the appellant there would 
have been different. He would have filed a cross-com¬ 
plaint against the appellees here, and made a different 
defense in that case, and most certainly would have con¬ 
tested the foreclosure sale rather than consent to it The 
position of the appellees ought not to differ to meet the 
conditions which they believe will result in a benefit to 
them. 

3. The Court erred in permitting the question of mis¬ 
representation to go to the jury as to whether the appel¬ 
lant misrepresented the identity of the principal advanc¬ 
ing the $3,000.00 on the second chattel. The evidence is 
clear that there was no issue on this. The appellees 
needed $3,000.00 and they received it. It was made up by 
the $1,350.00 of the commission and $1,650.00 of actual 
cash advanced. The appellees admitted they knew this by 
their answer in the Botwinik case; they admitted they 
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knew it under the ietter signed by Mr. Lowenstein and 
typed by Mrs. Lowenstein wherein they admitted the ap¬ 
pellant loaned the money. However, they needed the 
$3,000.00 and at the time, and later Goldberg knew that 
the appellant had an interest adverse to that of the ap¬ 
pellees in either being the holder of the $3,000.00 note 
or the agent for the person who held it. They were not 
misled about this. Goldberg’s testimony concerning his 
interest on this subject appears to be a superior case of 
mental gymnastics that one has ever heard. But the fact 
remains nevertheless whether as agent or principal the 
appellant’s interest was adverse to that of the appel¬ 
lees and both they and their attorney well knowing this 
were not misled as to who was the real party in interest. 
What damage did the appellees suffer by reason of the 
appellant making the advance either as principal or agent 
for an undisclosed principal. The matter of interest and 
disqualification remains the same, and he went into pos r 
session by consent of the appellees and their attorney. Iu 
receiving the $3,000.00 loan they got what they wanted, 
and the claim now made that they, would have .acted dif¬ 
ferently is in the nature of a. fraud on the appellant to 
pow confront him with the, charge that this was a mis¬ 
representation. There was no direct consequence of this 
alleged claim for deceit. See Hornmg v. Ferguson, D. C. 
Mun. App. 52 A. 2d 116, 75 W. L. R. 315. The advance 
of the money made no difference to the appellees, it was 
the necessary requirement to enable them to make their 
deal. They were not warranted in accepting the state¬ 
ment of the appellant that he was an agent for an un¬ 
disclosed principal. Whether he was a principal or agent 
the same legal conclusion is reached. See Rosenberg v. 
Floxde, D. C. Mun. App. 56 A. 2nd 709, 76 W. L. R. 228. 
There was no actionable misrepresentation on this mat¬ 
ter and it should not have been submitted to the jury. 

4. The Court in not holding as a matter of law that 
by the terms of the trust agreement no fiduciary relation- 
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ship had been violated or breached, and erred in submit¬ 
ting this question to the jury. The appellees themselves 
never, at any time prior to the filing of the instant case, 
made any claim that tlie appellant breached his trust 
But to the contrary their agent and attorney clearly 
stated that he should be permitted to continue 1 ; that even 
accepting Goldberg’s statements at their face value, even 
after he read the Botwinik claim, he permitted the ap¬ 
pellant to continue without objection for several weeks 
without objection nor making the present claim. At all 
times both the appellees and their attorney well knew 
(both at the settlement of the contract and again at the 
time the trust agreement was executed) that Draisner had 
an adverse interest either as principal or as agent for 
an undisclosed principal. Under these circumstances, the 
second trust holder could have foreclosed. A true trustee¬ 
ship was not created in the light of the conditions and 
circumstances which prevailed. It was called a trust 
agreement for the lack of a better name. The instrument 
itself relieves the trustee of the onus and exacting 
requirements made of other trustees. It states that he 
should be liable only for bad faith. The instrument 
sought to restrict the highest kind of duty required of a 
trustee. Even though the Botwinik suit claimed a de¬ 
pletion of the stock, this in and of itself did not disclose 
that it was bad faith. The Court assumed and accepted 
this as a conclusion and premise; no other evidence was 
introduced to show bad faith, apd in the light of the 
claim by the appellant that he exercised his best judg¬ 
ment, and even if this were a mistake or an accident, the 
appellant would have no liability in that there was no 
evidence that he acted in bad faith. No evidence was re¬ 
ceived that the appellant’s action was unusual or for the 
purpose of private gain, or any other reason but to carry 
out the agreement The agreement permitted the appel¬ 
lant to manage the store, and it was not shown that the 
business which he conducted during his tenure was other 
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than to the best interest of the parties. In view of the 
fact that there was no evidence produced of bad faith, 
to permit the jury to speculate that because of the sale 
of the stale merchandise was made this in and of 
itself was bad faith would allow the grossest kind of 
speculation. 

CONCLUSION 

It.is most respectfully submitted that the Court erred 
in (denying the appellant’s prayers Nos. 2, 3, 4, 5, 9, 10, 
11,12, 14, 15, 18, Bit, and because of the Court’s erroneous 
ins&uctions as giyefo to the jury, and the errors com¬ 
mitted as shown-fry the record, that the judgment of the 
trial court be reversed. 

Herman Miller 

Attorney for the Appellant 



